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1 
JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed in Open Court February 25, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled December 27, 1956, Sworn in on January 2, 1957 


The United States of America : Criminal No. 182-57 
: Grand Jury No. 171-57 


v. : 
Maynard W. Scott ; Robbery ! 
Walter B. Fagan : (22 D.C.C. wi 


The Grand Jury Charges: 

On or about January 20, 1957, within the District of Columbia, 
Maynard W. Scott and Walter B. Fagan, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching and 
by putting in fear, stole and took from the person and from the immediate 
actual possession of Dominico Pierro property of Dominico Pierro, of the 
value of about $635.00, consisting of the following: One wristwatch, of 
the value of $35.00, and $600.00 in money. 


/s/ Oliver Gasch 
Attorney of the United States in and 
A TRUE BILL: for the District of oe 


/s/ Daniel L. Harbour, Foreman. 


[ Filed March 1, 1957] 
PLEA OF DEFENDANT 


On this 1st day of March, 1957, the defendant Maynard 
W. Scott, appearing in proper person and requesting the Court 


to appoint counsel which is so ordered, being arraigned in 


2 
open Court upon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 
The defendant is remanded to the D. C, Jail. 
By direction of 
Charles F. McLaughlin 


Presiding Judge 
Criminal Court #Two 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Richard Kane 
By /s/ Alfred Hantman Deputy Clerk 
Assistant United States Attorney 
E. Sweeney 
Official Reporter 
* * * * 


140 * * 
[ Filed March 1, 1957], 
LEA OF DEFENDANT 


On this ist day of March, 1957, the defendant Walter B. Fagan, 
appearing in proper person and by his attorney Martin J. McNamara, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the D. C. Jail. 


By direction of 
Charles F. McLaughlin 
Presiding Judge 
Criminal Court #Two 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Richard Kane 
By Alfred Hantman Deputy Clerk 
Assistant United States Attorney 
E. Sweeney 


Official Reporter 








[ Filed March 11, 1957] | 
* * * * * 
MOTION TO SUPPRESS AND FOR RETURN OF 
PROPERTY 
Maynard W. Scott hereby moves the Court to aa that certain 
property of which he is the owner, namely, $191.00 in cash, which on 
January 20, 1956, at premises 520 Third Street, N.W., in the District 
of Columbia, was unlawfully seized and taken from him by two members 
of the Metropolitan Police Department of the District of Columbia, whose 
names are unknown, be returned to him and that it be suppressed as 
evidence against him in this or any criminal proceeding. Petitioner, in 
support of this Motion, refers to the affidavit hereto attached as a part 
hereof. 
/s/ John J. Beatty, il 
Southern Building 
Attorney for Defendant Scott 
POINTS AND AUTHORITIES — 
Rule 41 (e), Fed. Rules Criminal Procedure. 
Sec. 207 (a), Public Law 85 (83rd Cong. 2nd). 


Amendment 4, U. S. Constitution. 
7 * * 


[Filed March 11, 1957] 
AFFIDAVIT OF MAYNARD SCOTT 


DISTRICT OF COLUMBIA, ss: 

Maynard Scott, being first duly sworn on oath, qeposee and says 
that on the 20th day of January, 1956, he returned to his home at 520 
Third Street, N.W., and found two members of the Metropolitan Police 
Department of Washington, D. C., in his house. That he was immediately 
searched by one of the officers while the other officer held Mrs. Scott by 
the arm and refused to let her leave the room. That the officer search- 


ing deponent removed the cash sum of $141.00 from deponent's person 





4 
and retained said sum. That deponent asked the reason for the presence 
of the officers and the reason for the search, but was given no explana- 
tion by either officer; that he also asked to see a search or arrest war- 
rant, but was shown neither. That later in the evening, deponent was 
again searched at No. 1 Precinct and an additional $50.00 was taken 
from his person without explanation and without a warrant. Deponent 
avers that both sums aforesaid were his lawful property. 
/s/ Maynard Scott 
Subscribed and sworn to before me this 11th day of March, 1957. 
Harry M. Hull, Clerk 
District Court of the United States 
For the District of Columbia 


By /s/ Helen M. Brosman 
Deputy Clerk 


* * a Sk * * 


162 [ Filed June 24, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal Division 


UNITED.STATES ) . 
vs. | Criminal No. 182-57. 

MAYNARD W: SCOTT ) 

WALTER B. FAGAN ) 


Washington, D. C. 
Friday, March 22, 1957 
The above-entitied matter came on for hearing on a motion to sup- 
press evidence and for return of property in the United States District 
Court for the District of Columbia at 3:30 o'clock in the afternoon on Fri- 
day, March 22, 1957. 
BEFORE: 
HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 


5 
States District Court for the District of Columbia, there being the fol- 
lowing 

APPEARANCES: 

ARTHUR J. McLAUGHLIN, ESQUIRE, Assistant United States 
Attorney, on behalf of the United States; 

JOHN J. BEATTY, ESQUIRE, on behalf of the defendant, Maynard 

W. Scott. 

* *K bs * : 

MR. BEATTY: This is a motion to suppress, your Honor. 

THE COURT: Will you tell me what your ae 18; what you 
claim to show? 

MR. BEATTY: The theory is, your Honor, that this man had been 
out during the evening and had returned -- 

THE COURT: When you say "this man" -- 

MR. BEATTY: The defendant Scott had been out during the evening 
and had returned to his apartment. When he came in two members of the 
Metropolitan Police Department were there and had searched his apart- 
ment, and without advising him of the charge or anything of the kind 
searched him and removed from his person the sum of $141. 

He inquired as to the reason for the search and he was told nothing. 
He was then taken down to No. 1 Precinct where he was again searched 


and about $50 was removed from his person which had been overlooked 
before. | 
Just a word about the crime that was committed: The complainant 
was walking down the street and he was struck from behind. He did not 
see his assailant or assailants at all. He alleged that he had $600 anda 


wrist watch stolen from him. 

It was in the evening. It was totally dark as best we can find out 
from the people at the line-up that identified Mr. Scott later. They were 
all in moving automobiles. There is some evidence that we have that, 
perhaps, an anonymous tip was responsible for it but at best it strikes 
me that this man was merely picked up on suspicion. _ 

He could, as far as I could see, not have been identified specifically 
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6 
other than perhaps being a man of so and so height and that he was searched 
merely on suspicion and subsequently was identified at a line-up and then 
I understand there was some question about the identification. 
I maintain under the recent ruling in this court under the Wright- 
son case and also under the Contey case that the removal of this property 
from this man without a warrant, without being advised of the charges, 


was an unlawful search and seizure. 

THE COURT: You claim he was not arrested before he was searched? 

MR. BEATTY: No, sir. I maintain even if he had been arrested 

that the search -- | | 

THE COURT: No, I just want to know what you are claiming on the 
facts. | 

MR. BEATTY: Pardon me, sir? 

THE COURT: I just want to know what you claim factually. 

MR. BEATTY: I claim factually, No. 1, that he was searched 
even before he was arrested and, No. 2, that it was one of those things 
that is close to being simultaneous, but even the first arrest -- I should 
say the first seizure of $141 was prior to the arrest; the $50 taken at 
No. 1 Precinct was subsequent to the arrest but in either event the le- 
gality of the search is dependent upon the legality of the arrest, which I 
maintain was not lawful because it was without a warrant and on suspicion 
only. 

THE COURT: All right. And the Government, I assume, claims 
there was probable cause to make the arrest and the arrest was made 
before the search was made? 

MR. McLAUGHLIN: Absolutely. 

THE COURT: All right. Go ahead. 

MR. BEATTY: Iam not sure if the facts are in dispute at all. 

MR. McLAUGHLIN: Oh, yes. 

THE COURT: If they are not it will be a miracle. 

Thereupon 

MAYNARD W. SCOTT 
was called as a witness by the Defense, and being then and there duly 








7 | 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: : 
DIRECT EXAMINATION 
BY MR. BEATTY: | 

Q. Now, would you please state your name? A. Maynard Scott. 

Q. You are the defendant in this action, are you not? A. Yes. 

Q. And you are now confined other than for this moment at the 
District of Columbia Jail. Is that correct? A. Yes, sir. 

Q. Directing your attention, Mr. Scott, to the evening or early 
evening of January the 20th, would you please describe your whereabouts 
starting, let's say, with five or six o'clock in the evening ? A. Well, 

I didn't leave home until close to seven o'clock. | 

Q. May I interrupt you and ask you where your home is? A. That 
is at 520 Third Street, Northwest. 

Q. Go ahead. A. Iwas there at home up until about ten minutes 
till seven. 1 looked at the watch at ten minutes til seven. I left the house 

167 right after that. And from there, I left the house to get a bottle of 
whiskey. That was my intentions when I went out and I walked up F Street 
and I didn't run into any of the people that I had an idea that I might see 
that sold whiskey there. And I walked on up to -- it is between -- 

Q. Uptowhere? A. It is between -- it's on F Street right before 
you get to Seventh. There is a White Tower and I stopped there and had 
a cup of coffee and I went on to Seventh and F, and from there I caught a 
taxi cab up to Fourteenth and I. And from Fourteenth and I Street I 
caught a taxi cab to the Charles Bar at Fourteenth and Park Road. 

Q. What were you going to do at Fourteenth and 1? A. At Four- 
teenth and I, I intended to see a man there by the name of Bill Knight. 

I do vending on the street. : 

Q. You do what? Vending? A. Vending, yes, sir. And his 
partner, a fellow by the name of Jackson, I get a lot of aay material from. 
And-- : 

Q. And then from Fourteenth andI where? A. To Park Road -- 
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8 
to Fourteenth and Park Road to Charles' Bar. And I was in there until 
about nine o'clock and from there I went home. 

Q. Now, would you tell the Court what you found when you went 
home? A. Well, when I went into my house, I had my key and I walked 

in. I live on the top floor. And I just put my key in the door and 
opened the door and started in the door and these two men there just told 
me to come on in. 

One took me by the shoulder and took me on into the hall, and my 
wife tried to come out with me and, in other words, she said, "Honey, 
what’s the matter?’’ And somebody told her to get on back out of the 
way, just stay back out of the way. 

And one of these men reached into my hip pocket and took my bill- 
fold out and one of them said, "Yes, this is the man" and took what money 
I had. 

Q. Did you have any conversation with these men? A. I asked them 
what -- well, one of them said, "I haven't seen you in a long time, sonny; 
where have you been?" I said, "I don't know as I have ever seen you". 

And so they took the money out of my billfold. I had $50 more in 
my side pocket; while I was talking to them I stuck it up here in my pocket 
of my coat. 

Q. Did either one of them at any time advise you of the charges 
against you? A. No, sir, I wasn't -- 

Q. Did you make inquiry? Did you ask them what the charges 
were? A. I asked them what they wanted; what the trouble was. 

They said, never mind. They just ignored me and even after I 
went down to No. 1 Precinct -- they walked me down to No. 1 Precinct 
and I was searched again. 

They took the other $50 that I was talking about off of me. AndI 
still wasn't informed of any charges or anything. I asked them what it 
was all about and all -- and they just ignored me and said, ''Well, you 
will find out” or something like that. 

I don't know what it was but anyway I was locked on up. And some- 
time during the night I was taken up to the robbery squad room and at that 
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9 : 
time I was asked what I had done with the man's wrist watch. 

And I told them that if they would tell me what they had me up there 
for that probably we could talk about it. So at that time I was informed 
that a man had been robbed and I was suspicioned of robbery. 

Q. You were told that you were under suspicion of robbery? A. I 
was told that I was under suspicion of robbery. 3 

Q. Now, can you account for this $191? Whose money was it? 

A. Well, it was my wife and my money together. ! 

Q. Where did you get it? A. The money was borrowed from -- 

my wife borrowed the money from the Security Bank. It's at Ninth and 
170 G Street. I think it is Security National Bank. 

Q. And for what purpose did you borrow that money? A. Well, 
I do subcontracts in fence work. : 

* * * * * * 

Q. And that loan is existing at the present time? A. Yes. 

Q. And you were making monthly payments on = A. We were 
making monthly payments. The idea was to have the money on hand 
when -- in other words, when I went to talk business I had to -- 

THE COURT: When you said "on hand" you meant it literally, 
didn't you? 

THE WITNESS: Well, yes, sir. 

THE COURT: You carried it around rather loosely, didn't you? 

THE WITNESS: Well, sir, I had a reason for having it in my pocket, 


171 THE COURT: What was that? 

THE WITNESS: The night before my wife and I and a friend of 
mine had been down drinking -- rather we had been drinking in the bar 
where she works and the man went home with us. . 

So the next evening he was still there and when I went out, I didn't 
have any idea of whether he would take the money, whether he wouldn't, 
but the money was in a drawer there and I didn't care . leave it. 

THE COURT: All right. Go ahead. 

MR. BEATTY: I believe I have no further questions, 


10 
CROSS-EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Are you the same Maynard Scott who in 1953 was convicted of 
obstructing justice? A. Yes, sir. 

Q. In 1955 you were convicted of unauthorized use of an automobile? 
Is that right? A. Yes, sir. 

Q. You know where the six hundred block of G Street is, North- 
west? A. Yes, sir. 

Q. What? A. Yes, sir. 

172 Q. You know there is a tavern there, do you? A. Yes, sir. There 
is two taverns. 

Q. Do you know the name of the men who run those taverns? 

A. I know the name of the man who runs one of them or works in there. 

Q. All right. Whatis his name? A. Poulase. 

Q. What? A. Poulase. 

Q. Do you know a man by the name of Weil or Wheel or something 
like that? A. No, sir. 

Q. On this particular night weren't you in that tavern? A. No, sir. 

@. You weren't there at all? A. No, sir. 

Q. Isn't it a fact that you were in there with a man by the name of 
Fagan, the co-defendant in this case? A. Not in there with a man named 
Fagan. I was in the company of a man named Fagan -- 

Q. All right. Let’s talk about this tavern. Were you in that 
tavern that night with Fagan? A. No, sir. 

Q. What? A. No, sir. 

173 Q. What time did you leave your house? A. I looked at my watch 
at ten minutes of seven and I left the house right after that. I walked into 
the front room-- 

Q. Was Fagan with you when you left your house? A. No, sir. 

Q. When you left your house where did you go? A. Right up F 
Street. I walked up Third Street to F and turned on F. 

Q. At no time at all were you on G Street? A. No, sir. 

Q. You are sure of that? A. Iam sure. 
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Q. Now, when did you meet Fagan? A. About | a block and a half 
from my house. 

Q. All right. And that would be where? A. On F Street. 

Q. What? A. That is on F Street. 


L Q. On F? A. About a block and a half from Third, 
Q. On F? A. Yes, sir. 
af Q. How did you come to meet Fagan? A. He said he had started 
174 to my house. 


Q. Well, now, had you an appointment with Fagan that night? A. No, 
sir. : 

Q. What was the occasion for him going to your house? A. I don't 
think there was any occasion. He said he was in the neighborhood and 
thought he might -- | 

Q. Was he in the habit of dropping in your house? A. He's never 
been in it before. 

Q. What? <A. He's never been in it before. 

Q. You say he has never been in the house before on this night he 
was just on his way. Is that right? A. (The witness nodded affirma- 
tively. ) i 

Q. When you met Fagan where did you go with Fagan? A. Just 
like I said, right up F Street. 

Q. Where were you going? A. Well, at that time I wasn't particu- 
larly going anywhere. 

Q. Any place, just out for the night? A. At that time I was look- 
ing for a bottle of whiskey. 

Q. You were looking for a bottle of whiskey, and this was what time 
of night? A. Well, that should have been about seven 0 "clock. 


175 Q. Seven o'clock? A. Yes, sir. 
Q. You say you were looking for a bottle of whiskey at seven o'clock? 
A. Yes, sir. i 


Q. Did you have money in your pocket? A. Yes, sir. 
Q. What do you mean by you were looking for a bottle of whiskey ? 


A. Well, that was Sunday. 
Q. What? A. That was Sunday. 
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Q. And where were you looking for the whiskey? A. Well, I had 
in my mind a little hotel that is right at Seventh -- at -- 
THE COURT: You are going to get another case now. 
MR. McLAUGHLIN: I know what he is talking about. 
THE WITNESS: Sixth and F. 
BY MR. McLAUGHLIN: 
Q. Where? A. At Sixth and F Street. I had an idea that I might 
be able to find it there by seeing some of the fellows. 
Q. How about the guy that stands up there at Fifth and G? A. I 
don't know him. 
Q. What? A. I don't know anything about him. 
Q. A little short fat fellow. You never bought off of him? All 
right. Was Fagan with you when you were going to buy the whiskey? 
A. Yes, by the time I got that far. 
Q. Isn't it a fact when you left the house that night you only had 
about $7 on you? A. No, sir, that is not a fact. 
Q. Was your wife home at the time? A. Yes, sir. 
Q. Where does your wife work? A. At Jimmy Lake's on Ninth 
Street. It's a bar. 
Q. She is a waitress over there, is she? A. Yes, sir. 
Q. Well, now, when you met Fagan where did you go with Fagan? 
A. I went right straight up F Street to a little White Tower there just be- 
fore you get to Seventh and had a cup of coffee. Then we walked on to 
Seventh Street. 
Q. Then you got in a cab, didn't you? A. We caught a cab at 
Seventh and -- 
Q. Where did you go in the cab? A. We went to Fourteenth and I 
Street. 
Q. And what did you do at Fourteenth andI? A. We looked around 
the corner there a little bit. I went and looked in the lobby of the hotel at 
the Franklin Park Hotel to see if any -- either this Knight or Jackson, 
‘either one, were in the lobby. 
Q. Well, who are they? A. They are a couple of men that do 
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vending on the streets. 
Q. Oh, do they live in the Franklin Park? A. Cc did at that 
time. | 
Q. All right. What were you looking for them for? A. Totry 
to make arrangements to buy some merchandise off of them to sell. 

Q. What kind of merchandise? A. Well, at that particular time 
Jackson was handling flowers. i 

Q. You mean one of these fellows that stand ; the street and put 
it on your lapel? A. Yes, sir. : 

Q. What? A. Yes, sir. | 

Q. Is that what it was? All right. Now, when you were arrested 
you were arrested in your house, weren't you? A. That's right. 

Q. Fagan was with you, wasn'the? A. Yes, sir. 

Q. What were you and Fagan doing in the house? A. We hadn't 
got into the house. We just went into the house. 3 

Q. And the police were waiting for you? And you at that time had 
on you about $141. Isn't that right? A. I had $191 on me. 

Q. I meant the fifty you had hid? A. Yes, sir. 

Q. And Fagan had how much? A. Well, I think they said some- 
thing about a hundred and some dollars. Frankly, I don't know. 

Q. You know where Fagan got the money? A. ‘Yes, sir, I know 
where Fagan got the money. | 

Q. Where did he get the money? A. He got the money from me. 

Q. All right. What did you give him the money for? A. To hold 
for us to play poker with when we went back up the street. 

Q. To what? A. To hold for us to play poker with when we went 
back up the street. , 

Q. To play poker with? Where were you going to play poker? 
A. We were going to try to get a game right up in Charles’ Bar where 
we were before. : 

Q. Now, is this the money that you were ono that your wife 
borrowed in order to go into some business? A. That's right. 

Q. And you were going to play poker with it? A. That's right. 








14 

Q. What was the idea of giving Fagan half of the money? A. I 
wanted Fagan to have the money to play on. 

Q. Why? A. I wanted him in the game. 

Q. What? A. I wanted him in the game. He is a friend of mine. 





Q. Well, now, was the purpose of having him in the game so as to 
cheat the others; in other words, they wouldn't know that he was your 
partner? A. Not necessarily. 

Q. What do you mean "not necessarily?" A. Well, I mean I don't 
--no, sir, I wouldn't have to cheat to have Fagan in the game with me. 
Fagan is a friend of mine. 

Q. Well, I mean, the rest of them aren't supposed to know that that 
was your money that Fagan was playing with? A. Well, I doubt if we 

180 would have explained it being my money to the people that we were 
playing with. 

Q. Wasn't that the purpose in giving the money so that you would 
fool the rest of them? 

MR. BEATTY: Your Honor, I will object to this. This is a search 
and seizure - not his ultimate guilt. 

THE COURT: Well, it might affect somewhat his credibility. That 
is what you are asking me to rely upon here. 

BY MR. McLAUGHLIN: 

Q. Now, the police told you you were arrested, didn't they? 
A. No, sir, they didn't. 

Q. When those police took you out of the house you knew you were 
arrested, didn't you? A. I knew I was in custody. 

Q. Now, do you try to make a distinction between arrest and cus- 
tody? A. I wasn’t served with no warrant at all or anything. I had been 

- told there was no charge. 

Q. You were brought down to Police Headquarters, weren't you? 
A. Yes, sir. 

Q. You were put in a line-up, weren't you? A. Yes, sir. 

181 Q. How many people identified you in that line-up as seeing you on 
G Street that night? A. I don't know what they identified me at. There 
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was four different people picked me out of that line -up. 

Q. And didn't they all identify you? A. ae all picked me out 
of the line-up. 

Q. That is what I say and also that taxi driver who you got in his 
cab that night, he picked you out too, didn't he? A. He picked me out 
of a line-up a week later. 

Q. Well, now, did you buy the whiskey that night? A. There? 

Q. Where? A. No, I didn't buy any whiskey at a that night. 
Fagan had some whiskey that he bought. 

Q. Did he buy it while he was with you? A. No, sir, he had al- 
ready had the whiskey. 

Q. Well, now, why were you looking for whiskey if Fagan had it? 
A. I wanted whiskey myself. 

Q. Oh, I see. Did you offer the taxi driver whiskey? A. No, sir, 
not that I recall. 

Q. Well, now, when you came back to the house and the police 
took you out of the house, they talked to your wife, didn't they? A. They 

182 didn't ever talk to my wife in my presence. | 

Q. They didn't? A. No, sir. 

Q. Did you hear your wife tell them that when you left the house 
you only had $7 on you? A. No, sir. 3 

Q. What? A. No, sir. 

Q. Well, anyway, they took this money out of your pocket, didn't 
they? A. Yes, sir. 

MR. McLAUGHLIN: That is all. 

MR. BEATTY: Just one or two questions, if I may, which relate 
to this last subject touched on. 

REDIRECT EXAMINATION 
BY MR. BEATTY: , 

Q. Now, any statement that your wife may have made--would you 
elaborate a little bit on how you originally took this $191 from the drawer? 

I mean, what was the situation as far as you and your wife was 
concerned? A. Well, the money was ours. My wife was in the front 
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room. She had been there in there for a while. She was trying to sleep 
and we had a man here in the other room, that I consider -- 
183 Q. What Iam getting at is, did she know that you took the -- 
A. At this time? 
Q. When you left the house did she know you had the money? 
A. No, sir. 

@. So that she very easily could have said that you had $7 be- 
cause she didn't know you had taken the $191 at that time? A. No, sir, 
she didn't know. 

MR. BEATTY: That is all. 

RECROSS-EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Are you telling us there is a man in the room there that you 
don't trust and you are putting $100 in that drawer? A. No, sir. The 
money was already in the drawer. 

Q. And you don't trust that man in that room? A. I didn't exactly 
say I didn't trust him. I said I didn't see the point of leaving $300 laying 
where that man could take it. 

Q. That is what I say. Was the man in that room when you put the 
$300 in the drawer? A. No, sir. It had been in the drawer for quite a 
while. 

Q. And he was in that room? A. Yes, sir. He was sleeping in 
the room. 

184 Q. And you had the $300 in the drawer? A. That's right. 

MR. McLAUGHLIN: That is all. 

REDIRECT EXAMINATION 
BY MR. BEATTY: 

Q. But you were there -- previous to that night you were there 
when he was there? A. Yes, sir. We were up all night together. The 
man had just gone in and was sleeping that day. 

MR. BEATTY: That is all. 
RECROSS EXAMINATION 
BY MR. McLAUGHLIN: 
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Q. What kind of a place do you run there? A. We don't run any 


place. ! 
Q. Letting men sleep there? A. We had been up all night. The 
man had gone home with me and we all decided to take a nap and we took 
a nap and I got back up. 3 

Q. What were you doing up all night? A. My wife doesn't get off 
until two o'clock in the morning. We sit up and play rummy. 

Q. You mean, after she gets through she come S over to your 
place and plays rummy all night? A. She stays at my ae permanently. 

MR. MCLAUGHLIN: That is all. 

(Thereupon the witness retired from the witness stand. ) 
Thereupon 
JOHN T. McCARTHY : 
was called as a witness by the United States, and being then and there 
dily sworn by the Deputy Clerk, assumed the witness ane and testified 
as follows: | 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: | 

Q. Officer, your full name is what? A. John McCarthy. 

Q. You are a member of the Metropolitan Police ——— 
A. That is right. 

Q. And were so on January 20th, 1957? Is that right? A. That 
is right. 

Q. Did you on that date of January 20th, 1957, receive a com- 
plaint of a robbery in the six hundred block of G Street, Northwest? A. 
Yes, I did. : 

Q. What time did you receive that information? A. Shortly after 
six o'clock. 7 

Q. And after you received that information what investigation did 
you make? A. We contacted the complainant and talked with him, rode 

with him to the various bus stations in the area, and went into the 
precinct and talked to some people who said they had witnessed the part 
in the -- 
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Q. Those people that you talked to in the precinct, what informa- 
tion did you get from them? A. They described an incident on G Street 
on which they were riding in the car east on G in the six hundred block 
and saw two men run from a parking lot alongside of 614 G Street, 
followed by a man who was hollering, holding up his pants, saying 
"I have been robbed". 

They continued in their car south on Sixth Street and west on F 
Street and saw the two men who had run through the parking lot in the -- 
on Sixth Street between F and G; saw them emerge from the alley along- 
side the White Tower and cross F Street and get in a taxi cab on the corner 
of Seventh Street. 

Q. Did they give you at that time the taxi cab tag number? A. They 
gave me the taxi cab tag number. 

Q. Did you check on the cab? A. We contacted the driver of the 
dab. 

Q. Keep your voice up. A. We contacted the driver of the cab 

and he later came to the D. C. Court and identified -- 

187 Q. No, this is that night we are talking about. A. No, that night 
we were unable to contact the cab driver. It was not until the day of the 
hearing that we finally got him. 

Q. Those people that you identified as having seen them, did they 
give you a general description? A. They gave us a general description. 

Q. After receiving the general description from those two witnesses 
who saw these two men what further investigation did you make and what 
information did you receive? A. We visited all the beer taverns in the 
area around Sixth and G, Fifth and G. 

Q. Allright. Did you receive any information in any of those beer 
taverns? A. We received information in the taverns that -- 

Q. What taverns? Can you specify any particular tavern? A. No 
no, I wouldn't -- 


? 


Q. Do you say no or you don't want to divulge the information? 
A. Ihad rather not divulge the information. 
Q. Well, what information did you receive? A. We received 
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the names of the two people who had perpetrated the robbery. 

Q. And how many different people did you receive that information 

from? A. Well, it came from a source of three, I will say. 

Q. And without mentioning the names, do you know the identity of 
those? Do you know the names of those people? A. I certainly do. 

Q. And as a result of receiving that informat ion along with the de- 
scription by the previous witnesses did you place the defendant -- 
A. Yes, we did. ? 

Q. -- and Fagan under arrest? A. Yes. : 

THE COURT: Excuse me, Mr. McLaughlin. Was the defendant 
one of the names you -- 

THE WITNESS: We received the names Fagan and Scott. 

THE COURT: All right. 

BY MR. McLAUGHLIN: 

Q. Where did you go to place the defendants under arrest? A. We 
eventually went to 520 Third Street. 7 

Q. When you went to 520 Third Street, Northwest, in the District 
of Columbia, that was how long after you received a report of the alleged 
robbery approximately? A. Roughly three hours. : 

Q. All right. Go ahead. Tell us what happened when you went to 

the home of the defendant Scott. A. We went to the home of the 
defendant and knocked on the door and were admitted by his wife, and we 
asked where he was, where Scott was, and she said he was gone out and 
probably be back in a little while. : 

And we waited there and waited there probably thirty minutes. And 
they came up the hall, Fagan and Scott both came up the hall together. 

As they entered the door I met them and invited them in and told 
them they were under arrest. I did not tell them what for. 

Q. All right. When you placed them under —_ what did you do 
next? A. I searched them immediately. ) 

Q. All right. What did you findon Scott? A. On Scott I found 
$101; on Fagan I found one -- on Scott I found $141; on Fagan I found $101. 


Q. Had you had any previous conversation with the defendant 
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Scott's wife before he came in? A. Yes, Ihad. I asked Scott's wife 
how much money Scott had had when he left the house and she volunteered 
the information that he had $7. 

After we had placed him under arrest I once more asked her how 
much he had when he left the house, in his presence, and she said $7. 

Q. And this -- 

THE COURT: Excuse me. When she said that what did he say? 

THE WITNESS: I will tell you very frankly, both he and Fagan 
were a little drunk. They had a fifth on them and it was almost empty. 

THE COURT: All right. At any rate, I assume he didn't say any- 
thing ? 

THE WITNESS: He did not say anything. 

BY MR. McLAUGHLIN: 

Q. And this search was made after the arrest. Is that right? 
A. Yes, it was. 

MR. McLAUGHLIN: That is all. 

CROSS-EXAMINATION 
BY MR. BEATTY: 

Q. With regard to this general description that you say you got 
from the people that were driving the car, how general a description was 
it? A. Well, they described the height and they were both dregsed 
Similarly. 

Q. It was primarily dress, wasn't it? I mean, the identification 
was made, as I see it from your testimony, it was the identification of 
two men who were running. 

It was dark at night and the identification was made by people driv- 
ing ina moving car. Is that correct? A. In one instance, and in another 
instance a man who was walking. 

Q. But in both events, it was night time? A. Definitely. 

Q. And these two men at the time were running? A. Definitely. 

Q. With regard to these people that mentioned the names of Scott 
and Fagan, did you ever ascertain from any of them whether or not they 


had seen this crime committed or whether or not it was strictly hearsay 
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on their part? A. No, they had not seen the crime committed. They 
had merely -- 3 

Q. So you have no idea -- | 

THE COURT: Wait a minute. He hasn't quite sompleted. They 
had merely what? 

THE WITNESS: They had not seen the crime committed. They had 
merely -- we had gone in taverns asking whether anyone of that descrip- 
tion was in there together. The people in one tavern on G Street remem- 
bered the complainant being in the tavern with two men of that description. 

When we described the men whom we were seeking they said, why, 
it is so and so. | 

BY MR. BEATTY: 

Q. But the description that you gave them to identify this man was -- 
the only description that you gave them was the description that you got 
from the people? A. Exactly right. That is right. — 

Q. Which was at best a very vague description, wasn't it? A. I 
don't think it was vague, no. i 

Q. And it was solely based on that description that you got from 
this man walking down the street and saw these two men running at night 
time in and out of alleys and parking lots and people driving in moving 
vehicles -- based on that description people in this tavern had come up 
with the names of Scott and Fagan? A. That is correct. I don't think the 
description was so vague, however. 

MR. BEATTY: No further questions. 

THE COURT: All right. Step down. 

(Thereupon the witness retired from the witness stand. ) 

THE COURT: That is all gentlemen? 

MR. McLAUGHLIN: Yes, your Honor. 

THE COURT: The motion will be denied. You may draw an order, 
Mr. McLaughlin. 


(Thereupon the instant hearing was concluded. ) 
=e * * * * * 
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[ Filed April 8, 1957] 


On this 8th day of April, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited on the 4th day of April, 1957; whereupon 
after further of the evidence is presented, arguments of counsel and the 
instructions of the Court, the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that each de- 
fendant is guilty as charged. 

Case referred to Probation Officer of the Court and defts. are re- 
manded to D. C. JAIL. 

By direction of 
EDWARD M. CURRAN 


Presiding Judge 
Criminal Court #1 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Harold G. Dodd 
By A. McLaughlin Deputy Clerk 
Assistant United States Attorney 
D. Spatzer 
Official Reporter 
[Filed April 10, 1957] 
Bs * * ae aE * 
MOTION FOR JUDGMENT OF ACQUITTAL AND/OR NEW 


TRIAL 


Comes now Walter B. Fagan by his attorney, Martin J. McNamara, 
Jr., and pursuant to Rule 29, Federal Rules of Criminal Procedure, re- 
spectfully moves the Court for judgment of acquittal and/or new trial 
for the following reasons: : 

1. The Court erred in denying defendant's motion to suppress evi- 
dence. 

2. The Court erred in denying defendant's motion for a judgment of 
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acquittal at the conclusion of the Government's evidence. 
3. The verdict of the jury was contrary to the law and to the evi- 
dence. | 
4. For such other and further reasons as may be urged to the 
Court at the argument on hearing of this motion. | 
/s/ Martin J. McNamara, Jr. 


Attorney for defendant Walter B. Fagan 
606 Perpetual Bldg. 
Washington 4, D. C. 


Copy of the foregoing mailed, postage prepaid, to Arthur Mc- 
Laughlin, Esq., Assistant United States Attorney, U. S. Court House, 
Washington, D. C. and to John Beatty, Esq., attorney for defendant 
Maynard W. Scott, Southern Bldg., Washington, D. Cc. the 9 day of 
April, 1957. 

/s/ Martin J. McNamara, Jr. 
Attorney for defendant Walter B. Fagan 


[ Filed May 3, 1957] | 

* * oR * fd * 

On this 3rd day of May, 1957, came the attorney of the United 
States, the deft. in proper person and by his attorney, Martin McNamara, 
Esquire; whereupon the deft's. motion for judgment of pReqettal and/or a 
new trial is heard and denied. 

The deft. is remanded to the D. C. Jail. 

By direction of | 
EDWARD M. CURRAN 


Presiding Judge 
Criminal Court #1 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Harold G. Dodd 
By A. McLaughlin (not present) Deputy Clerk 
Assistant United States Attorney ! 
D. Spatzer 


Official Reporter 
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148 * * * * * * 
149 [Filed May 15, 1957] 
cd oe x cd xx * 


On this 10th day of May, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and 1/ by counsel, John J. 
Beatty, Esquire. 

It is Adjudged that the defendant has been convicted upon his plea 
of bs not guilty and a verdict of guilty of the offense of Robbery as 
charged 3/ and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of 4/ Three (3) years to Nine (9) years. 

It is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 

/s/ Edward M. Curran 
United States District Judge. 


: Insert "by counsel" or "without counsel; the court advised the 
defendant of his right to counsel and asked him whether he desired to have . 
counsel appointed by the court, and the defendant thereupon stated that he 
waived the right to the assistance of counsel." 2 Insert (1) "guilty," 

(2) "not guilty, and a verdict of guilty," (3) "not guilty, and a finding of 
guilty, ’’ or (4) "nolo contendere," as the case may be. 3. Insert "in ! 
count(s) number ' if required. 4. Enter (1) sentence or sentences, 
specifying counts if any; (2) whether sentences are to run concurrently or 
consecutively and, if consecutively, when each term is to begin with 
reference to termination of preceeding term or to any other outstanding or 
unserved sentence; (3) whether defendant is to be further imprisoned 

until payment of the fine or fine and costs, or until he is otherwise dis- 
charged as provided by law. 5. Enter any order with respect to suspen- 
sion and probation. 6. For use of Court wishing to recommend a par- 
ticular institution. 


ee 
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150 [ Filed May 15, 1957] 
* * * * * * 
On this 13th day of May, 1957 came the attorney for the government 


and the defendant appeared in person and 1/ by counsel Martin J. Mc- 


Namara, Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea 
of 2/ not guilty and a verdict of guilty of the offense of Robbery as chargea®/ 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, | 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of 4/ Three (3) years to Nine (9) years. 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Edward M. — 


United States District Judge 


* * * * + * 


[ Filed May 15, 1957] 


* * * * x * 
NOTICE OF APPEAL ! 
Name and address of appellant Walter B. Fagan 
D. C. Jail 


Washington, D. C 


Name and address of appellant's attorney Martin J. McNamara, Jr. 
606 Perpetual Bldg. 
as 4, D.C. 


Offense Robbery 
Concise statement of judgment or order, giving date, and any sentence 
Convicted by jury, sentenced to serve not less than 3 years 
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nor more than 9 years on May 10, 1957. 
Name of institution where now confined, if not on bail 
D. C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 
Date May 10, 1957 /s/ Walter B. Fagan 
Appellant 
/s/ Martin J. McNamara, Jr. 
Attorney for Appellant. 
K * x bd XK * 
[ Filed May 17, 1957] 
153 * * * 7k * oe 
NOTICE OF APPEAL 
Name and address of appellant Maynard Scott 


920 3rd St., N. W. 
Washington, D. C. 


Name and address of appellant's attorney John J. Beatty, Il 
626 Southern Building 
Washington, D. C. 


Offense Robbery 
Concise statement of judgment or order, giving date, and any sentence 
Convicted of robbery and sentenced to three to nine years 
on May 10, 1957. | 
Name of institution where now confined, if not on bail 
D. C. Jail | 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. | 
Date May 17, 1957 /s/ Maynard Scott 
Appellant 
/s/ John J. Beatty, I 
Attorney for Appellant. 
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154 * * * * of * 
159 x * * * r * 
[ Filed June 19, 1957] 
COUNTERDESIGNATION OF RECORD 


Comes now the United States by its attorney, the United States 
Attorney, and hereby counterdesignates the following as a part of the 
record in this case on appeal: 

1. Docket Entries. 

2. Affidavit In Support Of Application For Leaye To Proceed 

Without Prepayment Of Costs, Filed March 29, 1957. 
3. This Counterdesignation. 

/s/ OLIVER GASCH | 
United States Attorney. 
/s/ LEWIS CARROLL : 
Assistant United States Attorney. 
/s/ MILTON EISENBERG 

Assistant United States uae 

(CERTIFICATE OF SERVICE) ! 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed May 2, 1957] 


1 * * * x * * 


Washington, D.C., 
Thursday, April 4, 1957. 


The above-entitled cause came on for trial before the HON. ED- 
WARD M. CURRAN, District Court Judge, and i at 1:45 p.m. 
APPEARANCES: 


ARTHUR McLAUGHLIN, Esq., 
Assistant U. S. Attorney, for the Government 


JOHN J. BEATTY, I, Esq., 
for the defendant Scott. 
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MARTIN McNAMARA, JR., Esq. 
for the defendant Fagan. 


* * * * aK * 


OPENING STATEMENT BY THE GOVERNMENT 


MR. MCLAUGHLIN: 

* * * * * * 

To sustain that indictment, ladies and gentlemen of the jury, the 
Government intends to prove the following facts to you. We intend to 
prove to you that on January 20, 1957, the complaining witness here, 
Dominic Pierro, was in a tavern which is located, I believe, approximately 
at 610 G Street, Northwest, in the District of Columbia. He had been in 
that tavern for some period of time and was drinking in there. We intend 
to show you that at the time he was in there and at the time that he left, 
he had on his person approximately about $600. We intend to show you 
that while he was in those premises drinking, that both defendants, Fagan 
and Scott were in there, that at about 7:10 p.m. on the night of January 20th, 
Dominic Pierro left that tavern and was immediately followed by the two 
defendants, Fagan and Scott. 

We intend to show you that when Dominic Pierro, the complaining 
witness, was walking along G Street, a short distance from 610 G 
Street, Northwest, he was grabbed by two men, which the Government 
contends were these two defendants, and that he was dragged up the alley 
there and struck several times by the defendants. In addition to that, the 
money was removed from his person, from his pants’ pocket. In re- 
moving the money, the evidence will show that the defendant's pants were 
torn or pulled down. 

We intend to show you that after that was done in the alley, both 
defendants walked out of this alley, I believe, through a parking lot there 
which came out on 6th Street, just above F Street -- on G Street, and they 
were seen, that is, both Scott and Fagan were seen coming out of this 
alley followed by the complaining witness, Dominic, in the condition as 
I say, with his pants hanging, I believe, at the time, and him yelling "Help, 
Police," following these two defendants. We intend to show you that by a 
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man by the name of Mr. Hicks who was coming out of his house, his 
mother's house, which is located at 615 - 6th Street, Northwest, in the 
District of Columbia. And when the two defendants came out of that alley 
or parking lot there on 6th Street, they turned and left down towards 6th 
and F -- yes, 6th and F, I believe it was. Then we intend to show you 
that they were -- 6th and G, on G. Then they were seen by Mr. Cheeny. 

Mr. Cheeny, who was in that immediate vicinity with his daughter 
driving his automobile, was practically in front of 610 G Street when he 
saw these two defendants pass him, and they then left and, I believe, 
went up an alley and came out again on F Street, where Mr. Cheeny saw 
them again and followed them along F Street, until they went to 7th 
Street, right in front of Hecht's, and when they got in front of Hecht's, 
they got in a taxicab driven by a man by the name of Mr. Ashe. 

We intend to show you that Mr. Cheeny got the tag number of that 
automobile and reported it to the police. We intend to show you that 
within two or three hours, the defendants, Fagan and Scott, were arrested 
in Scott's house, which I believe at that time was 520 3rd Street, North- 
west, in the District of Columbia. : 

We intend to show you further that the denomination of the bills Mr. 
Dominic Pierro had on him at the time he left the tavern and was appre- 
hended by these two defendants was in tens and twenties. We intend to 
show you further that at the time both defendants were arrested in the 
home of Scott, that the defendant Scott had on his person about $141, 
which was in tens and twenties, and that Fagan had i person, I be- 
lieve, about $151 of tens and twenties. : 

We intend to show you further that at that time in Scott's house and 
in the presence of Scott, Mrs. Scott was present, and in the conversa- 
ion with her in the presence of the defendant, she told the police that when 
the defendant Scott had left the house that night, that he eon had about 
seven dollars on him. 

So as I say, all that I have outlined to you, the dovenunent alleges, 
happened in the District of Columbia, and if we prove those facts to you 
as I have outlined them, ladies and gentlemen of the jury, the Government 
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will ask you for a verdict of guilty as charged. 
MR. BEATTY: The defendant Scott will reserve his opening 


statement. 


* * * * * * 


MR. McNAMARA: We reserve the opening statement, ... 
* * ok * * * 
DOMINIC PIARRO 
was called as a witness by the Government, and after being duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Just talk real loud now so we all can hear you. What is your 
name? A. My name is Dominic Piarro. 

Q. You have got to do better than that, a little louder than that. 
A. Dominic Piarro. 

* * * * * * 

Q. And where do you live? A. Longfellow -- no -- yes, Long- 
fellow Street, number 500. 

Q. 500 Longfellow Street? A. Longfellow Street, yes. 

Q. Is that northwest or where? A. Northwest. 

Q. Calling your attention to January 20th of this year, do you 
remember being in the vicinity of the 600 block of G Street, Northwest? 
A. Yes, sir. 

Q. All right, and what time did you arrive in that vicinity? A. About 
7:00 o'clock. 

Q. Where did you go, if any place, when you arrived in the vicinity 
of the 600 block of G Street? A. I just walk on 6th Street. 

Q. Did you go into any of those places there? A. No, I just was 
walking. 

Q. Where had you been before you started to walk? A. I been no 
place, just walking on the street. 

Q. Whereabouts on the street were you walking? A. Well, I was 
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walking on 6th Street up and somebody picked me up. ! 
Q. You were walking on 6th Street towards what street? A. Be- 
10 tween G and H. 

Q. What were you doing in that immediate neighborhood at that 
time? A. Well, I wasn't doing anything. I was just eee a little 
bit, that is all. 

Q. Where had you been drinking? A. I will tell you, I think it 
was between 5th and 6th Street on G. : 

Q. OnG Street? A. Yes. ! 








3 Q. What time did you go in that place that night, do you recall? 

> A. I think it was about -- I don't know -- 5:00 or 5:30, something like 
that. 

> Q. In the evening? A. Yes. 

f Q. Now, at the time that you went in that place, did you have any 


money on you? A. Yes, sir. 
Q. How much money did you have on you? A. : I had about 600 


e bucks. ! 

> * * * * a * 

° 11 Q. Can you tell us what denomination or what size bills were 
they? A. The bills? I don't know. I don't know what kind of bills. 

THE COURT: Were they all ones? : 


THE WITNESS: How? 
| THE COURT: Were they all ones? 
. THE WITNESS: You mean the money? 


THE COURT: Yes. 3 
- THE WITNESS: Oh, I had some twenties, tens, fives and ones. 


BY MR. McLAUGHLIN: i 
Q. Do you know how long you stayed in that tavern? A. In that 
tavern? : 


Q. In this saloon that it is called, how long did you stay in there? 
2 4 A. I don't know, about an hour, an hour and a half, something like that. 
Q. Do you remember coming out of there, out of the saloon? 
12 A. Yes. 
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Q. When you came out of the saloon, where did you go and what 
happened, if anything? A. I just walked around the street, 6th Street 
up, and somebody picked me up and took my money out. 

Q. How many people picked you up, if you know? A. I don't 
know. I heard about it. Somebody said it was two people. 

THE COURT: How many did you see? Did you see anybody? 

THE WITNESS: No, I don't see nobody, but just somebody grabbed 


THE COURT: You don’t know whether there was one, two or three, 
do you? 

THE WITNESS: One or two, I think it was. 

THE COURT: One or two grabbed you? 

THE WITNESS: Yes. 

MR. McNAMARA: I object to what he said -- he thinks. 

THE COURT: Did you see? How many people did you see? 

THE WITNESS: I see two of them, that is all. 

THE COURT: You saw two people? 

THE WITNESS: Yes. 

BY MR. McLAUGHLIN: 

Q. Now, what did they do to you or with you when they grabbed 
you? 

THE COURT: What happened to you? What did they do to you? 

THE WITNESS: They just took my money out of my pocket. They 
turned my pockets out and my pants and everything, and coat, a rain- 
coat. 

BY MR. McLAUGHLIN: | 

Q. After they turned your pockets out and all, then what did you 
do? A. I just walked on the street; I called somebody, a cop. 
| Q. Where did the people go after they took your money? A. In- 
deed, I don't know. - 

Q. How much money did they take from you? A. About 600 bucks. 

Q. Are you able to identify the two men who took your money? 
A. No. 

MR. McNAMARA: If Your Honor please, he said he don't know how 
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MR. McLAUGHLIN: He says there could be one. 

MR. McNAMARA: There could be two; there could be fifty. 

THE COURT: He says he can't identify whoever they were. 

MR. MCNAMARA: That is right. 

THE COURT: Well, what are you objecting to? 

MR. McNAMARA: He keeps saying "people." ! 

THE COURT: What difference does it make? He can't identify 
them. | 

MR. McLAUGHLIN: Do you want me to say the defendants? 

MR. McNAMARA: I object to that, Your Honor. I think that is 


MR. McLAUGHLIN: I was trying to be fair i I said "people." 

MR. McNAMARA: You know better than that, Mr. McLaughlin. 

MR. McLAUGHLIN: No, I don't know better. 

THE COURT: Wait a minute. Are we going to try this lawsuit or 
are you two going to try it? : 

MR. McLAUGHLIN: Not me, Your Honor. 3 

THE COURT: All right, that remark about you referring to the 
defendants is stricken and any objections will be addressed to the Court. 

MR. McNAMARA: Yes, Your Honor, no remarks between 

counsel. : 

MR. McLAUGHLIN: No, I didn't refer to them as the defendants. 

THE COURT: No, you made the remark do you want me to refer to 
them as the defendants. | 

MR. McLAUGHLIN: I said people. I was trying to be fair. 

THE COURT: I am not talking about the "people. " Iam talking 
about this by-play between you and Mr. McNamara, which we will have 
no more of. : 

Now he can't identify who robbed him. Go ahead from there. 

BY MR. McLAUGHLIN: | 

Q. What else did you have on your person at that time, can you 
recall, besides the money? A. I called for help. ee hollered ''Help, " 
that is all. 
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Q. Did you have anything else in your pockets besides the money? 


A. Yes. 
Q. What did you have? A. Ihada silver dollar. I had a knife, 
a bunch of keys, that is all, and my watch was gone. 
THE COURT: Did they take the silver dollar? 
THE WITNESS: They took everything. 
16 THE COURT: Keys? 
‘THE WITNESS: Keys and all. 
THE COURT: Knife? 
THE WITNESS: Knife, too, and gold watch. 
MR. McLAUGHLIN: Mark this as Government Exhibit for identi- 
fication No. 1. 
(Government Exhibit 1 was 
marked for identification. ) 
BY MR. McLAUGHLIN: 
Q. I will show you that exhibit and ask if you can identify it? 
A. That is right, that is the keys. 
THE COURT: Are those your keys? 
THE WITNESS: Yes, sir, that is my keys. 
BY MR. McLAUGHLIN: 


Q. Did you have those keys on your person -- A. Yes, I had keys. 


Q. -- on the night of January 20, 1957? A. Yes, sir. 
Q. How? A. Yes, sir. 

THE COURT: Is that your knife? 

THE WITNESS: Yes, that is my knife. 


MR. McLAUGHLIN: That is all I have of this witness, Your Honor. 


17 CROSS EXAMINATION 
BY MR. McNAMARA: 
Q. Mr. Piarro -- A. Yes, sir. 
Q. -- do you recall testifying in Police Court at a preliminary 
hearing in this matter? A. Yes -- no, not -- but the police took me 
down to No. 1. 


Q. Anda week later you went over to court, didn't you? A. Yes, 
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Q. And you took the witness stand in court over there? A. Yes, 


sir. ! 
Q. And you testified at that time, didn't you, that you were grabbed 
by somebody on 6th Street? A. Yes, somebody grabbed me, but I didn't 
grab nobody. : 

Q. Somebody grabbed you? A. Yes, sir. 1 

Q. And you said he took my money, didn't you? A. Yes. 

Q. And you said someone came up from behind you, didn't you? 

A. Yes, sir. : 

Q. And you didn't say there were two of them, did you, at that 

time? A. No, I didn't say two. 

You said it was somebody that did it? A. That is right. 

Mr. Piarro, what do you do for a living? A. Barber. 

You live up on Longfellow Street? A. Yes, sir. 

How long were you in the restaurant? A. Oh, about an hour and 
a half, somewhere like that. I don't know exactly how long I been in there, 
you see. : 

Q. Were you by yourself? A. Yes, by myself, yes, sir. 

Q. Did you talk to anybody there? A. No. I been talking to the 
man that wait on me, you know, that sell me beer. | 

Q. Is he here today? A. Yes, he is in there now. 

Q. He sold you beer? A. Yes. 

Q. You came out and you walked up 6th Street; is that right? 

A. That is right. 3 

MR. McNAMARA: I have nothing further. 

BY MR. BEATTY: : 

Q. Mr. Piarro, where were you going when you walked up 6th 
Street? <A. I was just taking a walk anyway. I don’ t know where I was 
going but just take a walk. 

Q. No particular destination at all? A. No, no > place to go. I 
just was walking. 

Q. What were you drinking in this place again? Were you drinking 
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whiskey, beer or what? A. No, just a couple beer, that is all I had. 
Q. Just a couple beer. You weren't drunk? A. Well, not so 
drunk but -- 
Q. Buta little bit? A. Half and half. 
Q. Half andhalf? A. That is right. 
Q. Where did you get this $600 that you say you had with you? 
A. Well, where did I get it at? I work for it. 
Q. This was a Sunday, wasn't it? A. Yes. I always carry that 
much, you see. 
Q. You always carry $600 with you? A. Yes, sir. 
Q. Were these receipts from your barber shop? A. Yes, that is 
where I made it, inthe barber shop, yes. 
Q. Was that a week's receipts, a day's receipts or what? A. All 
week I had been working and all put together. 
Q. Excuse me, say that again, please? A. All week I been work- 
ing with it. 
THE COURT: How many weeks was it? 
THE WITNESS: Well, I don't exactly know how many weeks, but I 
put them all together. 
THE COURT: What did you do that for? 
THE WITNESS: Well, I do that before, if somebody want to sell 
a business place, that is why I used to carry it, to give so much cash. 
THE COURT: Were you going out to buy a place? 
THE WITNESS: Yes, if I was get somebody want to sell it. 
THE COURT: On Sunday? 7 
THE WITNESS: No, if I might run into somebody. I might run 
into somebody that want to sell the place and let me know, you see. That 
is why I had that money, to give so much cash and so much on time. 
THE COURT: Were you out looking for a place to buy? 
THE WITNESS: No. I mean, Judge, Imean, I carried that 
money. | 
THE COURT: Why? 
THE WITNESS: If I run into somebody that wanted to sell the place. 
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THE COURT: Somebody wants to sell, and why do you need money? 
THE WITNESS: Because I give so much cash and pay so much 
do wn. ! 
THE COURT: You mean you were going to buy some place? 
THE WITNESS: Yes. 
THE COURT: Where were you going to buy it? 
THE WITNESS: Well, anybody that would want to sell a place, I 
would buy it. | 
THE COURT: You mean you would buy any place? 
THE WITNESS: Well, anybody tell me where the place is, sure. 
You see, if I would run into somebody that wants to sell the place, I give 
so much cash and so much a month. | 
THE COURT: What kind of a place would you a 
THE WITNESS: Well, I would buy a barber shop, just the same where 
Iam working now. 
THE COURT: Did you expect to find a place to buy a barber shop 
on a Sunday? 
THE WITNESS: Well, you run into somebody sometime and tell 
me he wants to sell his shop. That is why I always carry that much money. 
BY MR. BEATTY: | 
Q. With regard to this, you refer to it as picking up or the attack 
that took place, could you describe that in a little more detail? Were 
you struck, were you thrown to the ground, or did somebody grab your 
arm? What happened, exactly? A. Well, he pushed me back in the 
alley and grabbed me, and I tried to look who it was. 
Q. No, Idon't mean that. I mean, just how did they rob you? In 
other words, did they throw you to the ground? Did they strike you at 
all? A. They must be. They must be throw me down, because I was 
drinking a little bit. | 
Q. Excuse me, you were what? A. I was drinking a little bit. 
Q. You were painting a little bit? 
THE COURT: Drinking a little bit. 
THE WITNESS: Drinking a little bit. I was drinking beer. So 
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they grab ahold. I don't know if they took me down, but he took my 
money out of my pocket. 
BY MR. BEATTY: 

Q. You say you don’t know whether they took you down or not? 
A. No, I don’t remember that. 

Q. You don't remember? A. No, I was too -- 

Q. You are not sure whether or not they knocked you down? A. Maybe 
so, maybe don't. I don't know. I don't remember for sure, because I 
don't know so much, 

Q. Were you injured at all? A. Well, I think I was injured. 

Q. Did you goto adoctor? A. No, no, because my back -- in 
my back I was hurt, and I had very few bruises on my hand. 

Q. When did yeu notice that your back was hurting you? A. I don't 
know what you mean. 

Q. The next morning? No further questions. 

* a * & * * 

ROBERT W. WEIL 
was called as a witness by and on behalf of the Government, and after 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q@. Now, your full name is what, sir? A. Robert W. Weil. 

Q. Where do you live, Mr. Weil? A. 508 G Street, Northwest. 

Q. What is your business or occupation? A. I own Geneva & Bob's 


Q. And where is that located? A. 508 G Street, Northwest. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Were you the owner of those premises on January 20, 1957? 
A. Yes, sir. 

Q. On that date of January 20, 1957, do you recall whether or not 
you were actually working in those premises on that date? A. I was 
working. 

Q. I will ask you on that date of January 20, 1957, whether or not 
you saw this man (indicating) in your premises? Stand up, Dominic. 
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(Dominic Piarro stands.) A. Yes, sir. 

Q. Do you recall what time on that date of Jamiaay 20th you saw 
the complaining witness, Dominic Piarro in your place? A. I don't 

exactly remember the time. It was late in the afternoon. 

Q. Did there come a time when you saw him leave your place of 
business? A. Yes, sir, I seen him leave. : 

Q. And what time of the day or night would you say he left your 
place on January 20th? A. I don't exactly reme mber the time, but it 
was late in the afternoon, maybe 6:00, maybe 5:30, I don't know, maybe 
a quarter after 6:00. I don't remember the time. 3 

Q. Do you recall, while he was in your premises, did he have an 
occasion to show any moneys? A. I didn't see him sa no money that 
day, but I have seen him do it. | 

Q. Now, on January 20, 1957, did you see either one or both of 
the defendants in your place of business? <A. Yes, sir, they were in 
there. 

Q. You say, both defendants? A. Yes, sir. | 

Q. And were they in there at the time that Dominic Piarro was 
in there? A. Yes, sir, they were. They were sitting opposite. 

Q. What? A. One was opposite the right and one was sitting on 
the left. : 

Q. Of the complaining witness, Dominic? A. Yes, sir. 

Q. How long would you say they were in there while Dominic 
Piarro was in there? A. It couldn't have been too long. They might 
have had a couple beers and then they left. ! 

Q. Do you recall who left first, whether the incl witness 
left first, Dominic, or the two defendants left first? A. The little, short 
guy left first (pointing). 

Q. That is, the complaining witness, Dominic Piarro? A. Yes, 


Q. How soon after Dominic Piarro left did the two defendants leave 
your place? A. It wasn't too long. | 
Q. Can you give us something a little closer than that? A. Maybe 
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a few minutes. 

MR. McNAMARA: How much? 

THE COURT: A few minutes, he said. 

MR. McNAMARA: Two? 

THE COURT: A few. 

THE WITNESS: A few. 

BY MR. McLAUGHLIN: 

Q. Can you tell us, Mr. Weil, whether or not Mr. Dominic Piarro 
at the time that he left your premises had been drinking? A. He had 

been drinking. He wasn't drunk. 

Q. When you say both defendants were in your place, do you know 
the defendants by name? A. I know the one, Mr. Scott. | 

Q: And which one is Scott? A. The fellow in the red jacket 
(pointing). 

Q. Was the other man in the place, too, that is, the man you 
refer to as the other man? A. Yes, sir. 

‘THE COURT: You mean the one on Scott's left was in there with 
him, the one in the gray suit was in there with him? 

THE WITNESS: Yes, sir. | 

MR. McLAUGHLIN: That is all. 

CROSS EXAMINATION | 
BY MR. McNAMARA: 

Q. Are you saying that, Mr. Weil, because it has been suggested 
to you by the prosecutor or because you remember that? A. No, they 
were sitting together. 

Q. You have seen Scott before, Itake it? A. Yes, sir. 

Q. Have you seen Mr. Fagan before? A. I have never seen Fagan 
before. | | 

Q. You have seen Scott in your place of entertainment-- A. Yes, 
I have. 

Q. -- or refreshment before? A. I know Scott. 

Q. These men were there how long, 15 or 20 minutes? A. Sir? 

Q. How long were they there, 15 or 20 minutes? A. Somewhere 
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in that neighborhood. 

Q. You said long enough to have a couple beers. | A They had a 
couple beers. ! 

Q. Now, Piarro was there how long in all? A. Maybe a half hour, 
45 minutes. 

Q. And he left, you are not sure, but it could ae been as early 
as 5:30 and as late as 6:15, as I understand your testimony correctly? 
A. Idon't remember the time. | 

Q. iam asking about your testimony, sir. You said that it could 
have been 5:30 or 6:00 o'clock or 6:15. That is what you said a few 
minutes ago. A. It was late in the afternoon, I don't remember the time. 
I was busy. i 

Q. Answer my question. Did you say 5:30, 6: 00, or maybe as 
late as 6:15? A. I did say that, yes. 

Q. You say it was a few minutes later that these men left? A. That 
is right. 

Q. When you say "a few minutes, '' what do you 1 mean by that? 

A. Two or three minutes. | 

Q@. That means to you two or three minutes? : That 1s right. 

Q. Let me get some other things straightened out. You said that 
Piarro was in your place and these two men were -- did you say sitting 
next to him or across from him? A. Across from h: m. 

Q. They were not seated with him, then, were they? A. No. 

Q. Did I understand you to say a moment ago that one was seated 
on his teft and one on his right? A. Piarro -- what is his name -- 
was sitting on the right. There is a booth on the se and a booth on the 
left. They were sitting on the left. 

Q. They were seated together? A. That is right. 

Q. And Piarro or whatever his name was was in another booth 
by himself? A. By himself, that is right. : 

MR. McNAMARA: That is all. 

BY MR. BEATTY: : 
Q. Mr. Weill, it is a fact, is it not, that your tavern, or whatever 
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you may call it, was quite crowded at this time, was it not? A. Iwas 
quite busy, yes. 

Q. Approximately how many people does your place hold? A. About 
60. 

Q. How many? A. Sixty. 

Q. About 60? A. Yes. 

Q. Were they dominantly men, dominantly women or all menor 
all women or what? A. Oh, afew men, afew women, mostly men. 

Q. How many people left your place between 5:30 and 6:15? A. Not 
many. 

Q. But some others did? A. Maybe a couple at the bar. 

Q. You mean some other men left about the same time? A. The 
first part of the bar, two or three stools was empty. 

Q. Pardon me, two or three what? A. Stools at the bar. 

Q. And the occupants of those stools left approximately at the same 
time. In other words, as I understand it, the best you could pin it down, 
when Scott and Fagan left, was somewhere between 5:30 and 6:15? A. Well, 
it may have been in that neighborhood of time, but I don't remember the 
time exactly. 

Q. Iam not asking that at the moment, but it was some place 
probably between 5:30 and 6:15; is that right? A. The time, I am not 
sure. 

Q. You are not even sure enough to pin it within that 45 minutes, 
or could it have been as early as 5:15 when Scott and Fagan left? A. I 
am not certain about the time. It was late in the afternoon. 

Q. Well, approximately how many other people do you think left 
within the same period of time that Scott and Fagan did? A. I told you, 

a couple people at the bar. 

Q. Were they men or women? A. Men. 

Q. And they left about the same time? A. Yes. 

Q. Do you know who they were? A. No, I don't. 

Q. Were there at least two of them that left other than these two? 

A. I didn't see anybody else leave right at that certain time. The 
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only reason -- | 

Q. Iam just a little bit confused. One minute you say you don't 
know what time and then you say right at that certain time. What time 
are we talking about? A. The only reason I know they left is I was going 
back to the kitchen and coming back is when I seen them left. 

Q. How many employees do you have there? A. Two waitresses 
and myself. | 

Q. You operate the bar by yourself? A. The bar — yes, sir. 

Q. To your best recollection, some other men left, but you don't 
know how many, and you don't know the exact time; is that correct? 

A. There was one or two stools at the bar was empty. 

Q. That, of course, doesn't mean anything unless they had been 
previously filled. Was somebody sitting there before? A. Yes. 

Q. And now they were empty? A. That is right. 

Q. Do you have any knowledge at all of the direction in which the 
complaining witness, Mr. Piarro, went after he left aur place? A. I 

33 do not. 

Q. Do you have any knowledge at all of the direction in which the 
defendants, Scott and Fagan, went when they left your place? A. Ido 
not. 

MR. BEATTY: No further questions. 


x * * * *' * 
WILLIAM L. HICKS | 
*x * * * * * 


DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Mr. Hicks, talk real loud so we all can hear you. What is your 
name? A. William Louis Hicks. 

Q. Where do you live, Mr. Hicks? A. 325 Franklin Street, 
Northeast. 

Q. Where does your mother live? A. 615 - éth Street, North- 
west. : 

34 Q. In the District of Columbia? A. Yes, sir. 
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Q. Calling your attention to January 30, 1957, do you recall whether , 
or not you were visiting your mother at 615 - 6th Street, Northwest, on ’ 
that date? A. Iwas. ' 
Q. You were? A. Yes. 
Q. What time did you leave your mother's house on that date of 
January 20, '57? A. Ten minutes to 7:00 or 7:00 o'clock, it was. 
Q. How far is your mother's house on 6th Street, say, from G 
Street, Northwest? A. About three doors, I guess, from the corner. 
Q. That is north of G Street, is it? A. Yes, sir. 
Q. Iwill ask you, on that date of January 20, 1956, coming out 
of your mother's house, did you see this man here, Dominic Piarro? 
THE COURT: 1956? 
THE WITNESS: I did. 
THE COURT: Did you say 1956? 


| 
MR. McLAUGHLIN: '57. 
BY MR. McLAUGHLIN: 





Q. What did you say, Mr. Hicks? A. I did. I saw him. 

35 Q. Now, will you tell us under what circumstances you saw the 
complaining witness, Dominic Piarro? A. When I came out of my mother's 
house, I heard somebody holler, "Help, help, police, I've been robbed." 
When I looked up, I seen two men walking out of the parking lot, and I 
seen Mr. Piarro there. He was following them out. 

Q. Did you notice anything else about Mr. Piarro about that time? 
A. His pants were ripped up, he was beaten on his face, and he hada 
slash down his coat. 
Q. And how many men do you say were in front of him? A. Two. 
Q. Where did the men go or what did the men do that were in front 
of Mr. Piarro? A. They came out of the parking lot on 6th Street, went 
down to the corner of 6th and G, made a left there and went up towards 
7th. 
Q. Do you see any one or both of those men in court here today 
that you saw Mr. Piarro followed? A. I see one of them. 
Q. All right, will you point to him, please? A. Over there 
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(pointing). 
Q. Will you describe how he is dressed? A. Maroon coat and 
blue shirt. 


MR. McLAUGHLIN: May the record show he identifies the de- 
fendant Scott, Your Honor? 

THE COURT: Very well. 

BY MR. McLAUGHLIN: | 

Q. Are you able to give us a general description of the man who you 
saw with Scott on the night of January 20,'57? A. The only thing I could 
see, that he was on the left side of Scott and he looked like he was shorter 
or he was humped over. That is all I could see of him. 

Q. That is all that you know about it? A. Yes, sir. 

MR. McLAUGHLIN: That is all. | 

MR. BEATTY: Excuse me, I didn't get the last answer. He looked 
like he was what? | 

THE COURT: Humped over. 

THE WITNESS: Humped over. 

MR. BEATTY: I think you said he looked like he was shorter? 

THE WITNESS: Shorter or he was humped over. 

CROSS EXAMINATION | 
BY MR. McNAMARA: ! 

Q. A couple questions, Mr. Hicks. Did I understand you to say 
your mother's house is north of G Street? A. Yes, sir. 

Q. This parking lot is where, to your left or right, as you come 
out of your mother's house? A. It is across the street. I guess it would 
be on the left side. It is on the west side, I believe it is. 

Q. It is on the west side of the street? A. Yes. 

Q. And it is across the street from your mother's house? A. Yes, 
sir, right opposite of it. ; 

MR. McNAMARA: I have nothing further. 
BY MR. BEATTY: : 

Q. Mr. Hicks, it is true, it was totally dark at this time, wasn't 

it? A. No, sir. There are street lights there. | 
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Q. I mean, as far as the sun is concerned. A. Oh, yes. 
Q. It was night time, wasn't it? A. Yes, it was. 
Q. How close do you think you were to these two men at the closest 


point, what is the closest you were from them? A. About 25 yards, I 
guess. 

Q. Twenty-five yards, 75 feet away? A. Yes. 

Q. And it was night time? A. Yes. 

Q. Areyouable, do you think, under those circumstances to posi- 


tively identify this man? A. Yes. He walked right underneath the lamp. 


Q. But you were still 75 feet away when he did walk underneath the 
light; isn't that right? A. Yes, sir. 


Q. Well now, give me a general description, then, of the man that 


you saw. A. He was about six foot, and black hair, and had a topcoat on. 


Q. And what? A. Topcoat. 

Q. Anything else? Any distinguished features or anything else 
besides that? A. The only thing, he was just walking slow, that was all. 

Q@. He was walking slow? A. Yes. 

Q. On that description, you can positively identify this man? 

A. Yes, it was him. 

THE COURT: Did you see his face? 

THE WITNESS: No, I didn't. I saw the side of him. 

THE COURT: You saw the side of his face? 

THE WITNESS: Yes, sir. 

BY MR. BEATTY: 

Q. Actually, your description is based on sort of a general outline, 
is itnot? A. I guess it will be. 

Q. How would you distinguish him from, let's say, another gentle- 
men, maybe -- excuse me, Mr. McNamara, take him: he is about six 
feet tall, with black hair. How would you distinguish between the two of 
them 75 feet away at night time? A. Well, one thing, his hair is 
combed back -- Scott's. He didn't have no hat on that night. 

Q. His hair is not combed back or was not combed back? A. It 
was combed back. 
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Q. Like Mr. McNamara's? A. No. 

Q. I, offhand, don't see the difference. 

MR. McLAUGHLIN: I object to that. | 

MR. BEATTY: I will withdraw that, Your Honor. 

BY MR. BEATTY: : 

Q. Wouldn't you say the true facts are, Mr. shi that you believe 
the man you saw was Mr. Scott but that you cannot possibly be certain 

that it was the same man? Wouldn't that more closely resemble 
your testimony? A. I don't think so. When they took me down and 
showed me the picture of it from the side view, I pointed out that it was 
him. | 


Q. Could you have made any distinction between him and another 
man that was six feet tall and had dark hair combed back, do you think 
you could make a positive identification? In other words, could you 
possibly be wrong about it? A. No, I don't think so. 

Q. You don't think there is any possibility mah you could be mis- 


taken? A. No, sir. 

Q. How about Mr. Fagan? Why is it that you can "t identify him? 
A. The other fellow, he was slumped over a little bit when I looked. The 
only one I saw was the man standing straight up and both of them were 
walking. 3 

Q. Did the fact that he was slumped over _ it impossible for 
you to identify him? A. Yes. I couldn't see his head or his face. 

Q. Well, was he walking sideways, as far as ag were concerned? 
A. Yes, sir, both of them were. : 

MR. MCNAMARA: When you are talking about “he, "you are talk- 

ing about this other man; isn't that right? You aren't saying you 
just saw Fagan, are you? | 

THE COURT: No, he said he can't identify him. Just a minute, 
are you making an objection to Mr. Beatty's question? 

MR. McNAMARA: Iam. 3 

THE COURT: I will sustain the objection. 

BY MR. BEATTY: 
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Q. Did you have a side view of this other man other than Scott? 
A. No, I didn't. He was on the left-hand side of Scott. 
Q. Scott was between you and the other man at all times? A. Yes, 


Sir. 

MR. BEATTY: No further questions. 

MR. McLAUGHLIN: That is all Ihave. May this witness be 
excused? 

THE COURT: Yes, indeed. 

* * * * * * 

HOWARD A. CHEENY 
* x ok ae ss ak 
42. DIRECT EXAMINATION 


BY MR. McLAUGHLIN: 

Q. Now, your name is what, sir? A. Howard A. Cheeny. 

Q. Where do you live, Mr. Cheeny? A. 5425 - 19th Avenue, 
Hyattsville. 

Q. Calling your attention to January 20, 1957, do you recall being 
in the 600 block of G Street, Northwest, in the District of Columbia? 
A. Ido, sir. 

Q. What? A. Ido. 

Q. Do you recall what time of the day or night you were there? 
A. It was approximately around 7:00 p.m., on the 20th day of January, 
in the evening. 

Q. By what means of transportation did you get to that immediate 
vicinity? A. In an automobile. 

Q. Was there anyone with you at the time? A. There was. 

Q. I will ask you to take a look at Mr. Dominic Piarro. Did you 

see that man on the evening of January 20, 1957? A. I did, sir. 
43 Q. Explain to these ladies and gentlemen of the jury under what 

circumstances you saw Mr. Dominic Piarro. A. We pulled up -- 

Q. When you say "we," who do you mean? A. My daughter and 
myself, we were driving the car. The daughter was driving. I was sit- 
ting on the right-hand side. We pulled up at 6th and G Street at approxi- 
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mately around 7:00 o'clock. We had to stop fora red light. About the 
time we stopped, we heard somebody hollering, "Police." I run my 
window down on my side, and about the time I run the window down, I 
saw two men walking around the corner, the southwest corner of 6th and 
G Street. They went on up. About that time, this man here in the court 
(pointing) come around the corner hollering, "Police." 

Q. You mean the man Dominic Piarro? A. That is right, sir. 

At about the time he come around the corner, these two men run up the 
alley from G Street. : 

Q. What was the condition of Mr. Piarro when you saw him? A. I 
didn't stop to look at him, sir, at that time. The green light came on and 
we went up 6th Street. There are some buildings torn down between G 
and F Street. We could see these two men running through the alley 
across F Street. We made a right-hand turn into F Street. We exceeded 


the speed limit. They got to just to the mouth of this alley that comes out 


on F Street, these two men -- : 

Q. Are they the same two men that you saw coming around the 
corner? : 

MR. McNAMARA: I object to the leading question. 

THE COURT: Overruled. : 

THE WITNESS: They were the same two men we saw that came 
around 6th and G Street. They had to stop for us to pass the mouth of 
this alley. We passed them. They went over across F Street, on the 
south side of F Street. We had to stop again at 7th and F for a red light. 
We observed them going south on 7th Street. i 

BY MR. McLAUGHLIN: | 

Q. You observed who going south? A. These two men we saw 
at 6th and G Street. They went south on 7th Street, and approximately 
about in front of the 7th Street entrance of Hecht's store, they saw a cab 
coming up north on 7th Street from E. We turned south on 7th Street. 
We saw the two men get in a Skylark cab, No. 24-1/2. 

Q. And what did you do, if anything? A. At the time, I was 
trying to find a policeman. | 
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Q. Did there come a time when you did see a policeman? A. By 
the time I did, we went around No. 1 Precinct and reported what we saw. 

Q. And at that time, did you give them the tag number of the car? 
A. That is right, sir. 

Q. Do you see either one or both of those men in court here today 
that you saw? A. I see one of them, sir. 

Q. All right, and which one did you see? A. Scott (pointing), with 
the red sweater, the dark sweater. 

Q. Are you able to identify the man that you saw with Scott? 

A. No, sir. 

Q. Are you able to give us a general description of the man you 
saw with Scott on January 20th? A. It was a man a little bit bigger 
than Scott. He was on the inside. The reason I could notice Scott was 
because he was right close to me and he had a whiskey bottle-- I mean, 
a bottle in his pocket with the neck sticking out, the neck of it sticking 
out of his pocket. I saw that at 6th and G Street and I saw it at F Street. 
I saw it when I turned south on 7th Street still in his pocket. 

Q. After you saw what you have just testified to, did there come 
a time that night when you saw the complaining witness, Dominic Piarro? 
A. Yes, sir. 

Q. And where was that? A. At Police Headquarters. 

Q. And what was the condition of Dominic Piarro at the time that 
you saw him? A. Well, when I first saw him at 6th and G Street, he 
had his pants hanging down, his shirt all out, when I first saw him -- I 
forgot to put that in. When I saw him again at the precinct, around at 
No. 1, he had been beat up, his coat was torn, the pants all cut. 

Q. All that you have testified to happened within the District of 
Columbia; is that right? A. That is right, sir. 

MR. McLAUGHLIN: That is all. 

CROSS EXAMINATION 
BY MR. McNAMARA: 

Q. Mr. Cheeny, how much time elapsed from the time that light 

turned green and you turned right up 6th Street and the time you saw two 
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men get. into a taxicab in front of the 7th Street entrance of the Hecht's 
Department Store? A. Well, about six or seven minutes. 

THE COURT: Six or seven minutes? 

THE WITNESS: In front of Hecht's, yes, six or seven minutes. 

THE COURT: He wants to know how long the Light -- did you ask 
him how long the light was? 

MR. McNAMARA: I said, how much time elapsed between the 
time the light turned green and he made his right turn up 6th from G to 
the time he saw two men get into a taxicab in front of Hecht's Department 
Store at the 7th Street entrance. 

BY MR. McNAMARA: 3 

Q. Your answer was six or seven minutes? A. Approximately, 
I don't know, between six or seven minutes. ! 

Q. Where did you go from the time that you turned right up 6th 
Street after the light turned green until the time you saw the two men get 
into ataxicab? A. I said I went up 6th Street to F, turned right on F, 
proceeded out F Street, saw these two men at the mouth of the alley. 
They had to wait until we passed. We had to stop again at 7th and F 
Street for the red light. 

Q. Was there a red light there at 7th and F? . 7th and F? Yes, 
there was a red light at 7th and F. | 

Q. Beg your pardon? A. Yes, the red light is at 7th and F. 

Q. And you stopped for that red light? A. That is right. 

Q. Was there a red light at 6th and F? A. No, sir, there was 
not. It was a green light. 

Q. You say two men came around the corner? A. Yes, sir. 

Q. On which side was the man, you say, that had the whiskey 
bottle in his pocket? A. He was on the right-hand side. 

Q. Onthe curb side? A. Thatis right. It was aed up close 
to the building line. 

Q. Wait a minute. Which one was nearest you? | th, Scott. 

@. How much time elapsed before Piarro came around the 
corner? A. Oh, half a minute, a quarter of a minute. 
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Q. And these men that came around the corner, they were walk- 
ing slowly, Itake it? A. No, they were walking fast. 

Q. Fast? A. Yes. 

Q. And the men went where? A. They went up as far as the 
alley. 

Q. How faristhat? A. That is probably 75, 80 feet from the 
southwest corner of 6th and G Street. 

Q. And they disappeared? A. No, they run up the alley, because 
what is his name had come around the corner just before they got to the 

alley, and they run up the alley. 

Q. Do you recall how these men were dressed? A. No. They had 
on overcoats. 

Q. I guess they did. You don't recall what color or anything like 
that? A. They were light. 

Q. They had coatson? A. Yes. 

Q. Overcoats? <A. Overcoats. 

Q. Hats? A. Yes, sir. 

MR. BEATTY: Excuse me, I didn't get that answer. 

MR. McNAMARA: The answer was yes. 

THE COURT: They had hats on, did they? 

THE WITNESS: Yes. 

BY MR. McNAMARA: 

Q. Coats, hats. Were they carrying anything that you could see 
in their hands? A. All I saw was this here bottle in the right-hand 
pocket of Scott. 

Q. What happened to Piarro? A. What happened to him? 

Q. Yes. A. I don't know. 

@. He came around the corner, too. Where did he go? A. I 
don't know where he went. I was keeping my eye on these two men, be- 
cause other people come there to the corner, to the Chinese place there, 
and I know they had a telephone there. 

Q. They ran up the alley. That is all. 

MR. BEATTY: I have no questions. 


» 
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REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. You say the tag number of the taxi was what? A. It wasn't 
atag number. It was the cab number. The cab number was Skylark 
24, : 

Q. Skylark 24? <A. Yes, Skylark. : 

* * * * * * 

RECROSS EXAMINATION | 
BY MR. BEATTY: 

Q. At the original lineup, Mr. Cheeny, is it not a fact, when you 
were asked to identify these men, that you picked out two men other than 
these two? A. No, sir, Idid not. I picked Scott out and another man 
which was the wrong man. | 

Q. Pardon me? A. I picked Scott out as one of them. 

Q. After picking out somebody else first, though? A. No, sir, no, 
I didn't. 

Q. Do you deny that? A. Yes, sir. 

THE COURT: He said he picked out Scott and another man that was 
the wrong man. 

MR. McNAMARA: That is right. 

MR. BEATTY: No further questions. 

BY MR. McNAMARA: 

Q. Mr. Fagan was in that lineup in which you picked out somebody 

else? A. That is right. 


Q. Thank you. : 

x * * * * x 
FRANCIS W. ASHE : 

* * x * * * 


DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Now, Mr. Ashe, your full name is what? A. Francis William 
Ashe. | 
Q. Where do you live? A. 421 Tennessee ilies Northeast. 
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Q. What is your occupation? A. I ama cab driver. 
Q. Were you a cab driver on January 20th this year, 1957? A. I 


Q. Do you recall on that date of January 27th-- 
MR. McNAMARA: January 20th. 
BY MR. McLAUGHLIN: 

Q. --the 20th, of being in the vicinity of, what is it, the 600 or 700 
block of 7th Street, Northwest? A. No, sir, I was in the vicinity of 
7th Street. 

Q. 7th Street? <A. Yes. 

Q. And where is that in reference to where Hecht's is located 
there at 7th and F? A. I was between G -- F and E on 7th. 

Q. And on that date of January 20th, what was the number of your 
cab? A. Skylark 24. 

Q. And while in that immediate vicinity, did you have an occasion 

to pick up any passengers? A. I did, sir. 
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Q. What time would you say you were in that immediate vicinity? 
A. Iwas in that vicinity at 7:20. 
In what direction were you traveling on 7th Street? A. South. 
How many passengers did you pick up in that immediate vicinity? 


Were they men or women? A. Men. 
Do you see those two men in court today? A. Ido. 
Will you point at them, please? A. Those two gentlemen sit- 
ting in the middle there (pointing). 
MR. McLAUGHLIN: May the record show he points to the defendant 
Fagan and the defendant Scott? 
THE COURT: Very well. 
BY MR. McLAUGHLIN: 
Q. And where did you drive them to? A. 14th and Eye, North- 
west. 
Q. Did you have an occasion to talk to them -- A. I did. 
Q. -- while they were in the cab? A. I did. 
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MR. McLAUGHLIN: That is all. 
CROSS EXAMINATION 


BY MR. McNAMARA: ! 
Q. Where were you coming from, Mr. Ashe? ! A. I was coming 
from 7th and E, Southwest. | 
Q. Did you say you were driving south? A. Going up towards 


Georgia Avenue. 
Q. You were going north? A. North, that is right, Iam sorry. 
Q. And these two men, you say, you picked oe on the west side 

of 7th Street? A. Right. 
Q. How did you happen to notice them? A. When they flagged me, 


Q. When they flagged you, your attention was directed, then, to 
his hand? A. Yes, sir. 

Q@. How were these men dressed that you say you picked up? 
A. Just as they are now, except the large one had on a gray topcoat. 

Q. The large one? A. Yes, sir. 1 

Q. Who is the large one? A. The one sitting | next to you. 

Q. This man right here (pointing)? A. That is right. 

Q. You say that he was taller than the other man? A. I didn't 
say he was tall -- i 

Q. Orlarger? <A. Thatis right. He was larger than the other 


Q@. When you say larger, what do you mean, 1 heavier? 
A. In weight. : 

Q. Would you say he was taller or shorter than the other man? 
A. I didn't say he was taller. 

Q. Iam asking you. A. I think he was about the same height. 

Q. And the other man did not have -- A. No. | : 

Q. The other man was dressed -- A. Just like he is now. 

Q. This man didn't have this on that you could see; he had a coat 
over it? A. No, he had a gray topcoat. : 

Q. Did they have hats on? A. No. One, the one over towards 
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the other gentleman, had a hat on. 

Q. The one in redhadahaton? A. Yes. 

Q. These men just rushed up to grab the cab or were they stand- 
ing there? A. No, they didn't rush. 

Q. They were standing there when you came up; is that right? 
A. They were approaching me as I was coming up. 

Q. In other words, hailing the cab down on the way, as ninety 
percent of the fares do hail you? A. Yes, sir. 

Q. Did you see from which direction they were coming? A. I 
didn't, sir, I didn’t. 

Q. Their direction, as far as you were concerned, was from the 
Hecht Company to the curb -- A. That is true. 

Q. -- rather than from E towards F or F towards E? A. That 
is right, sir. 

MR. MCNAMARA: That is all I have. 

BY MR. BEATTY: 

Q. Did either one of these men appear to you to have been ina 

fight or scuffle of any kind? A. No. 

Q. Anything to indicate to you they had been? A. No. 

Q. Were they both out of breath? A. No, sir, they didn't seem 
as if they had been running. 

MR. BEATTY: No further questions. 

MR. McLAUGHLIN: That is all I have of this witness. May this 
witness be excused, Your Honor? 


cd * BY * 


JOHN McCARTHY 
* ak 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Officer, your name is what? A. John McCarthy. 
Q. And you are a member of the Metropolitan Police Department? 
A. That is right. 
Q. Assigned to what squad or detail? A. No. 1 Precinct. 
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Q. Were you a member of the Metropolitan Police Department on 
January 20, 1957? A. Yes, I was. : 

Q. Assigned to what detail at that time? A. Precinct detective. 

Q. Officer, did you have an occasion to investigate a robbery 
alleged to have taken place in the vicinity of 610 G street, Northwest, 
on January 20, 1957? A. Yes, I did. | 

Q. Asa result of your investigation, did on come a time when 


you saw a man identified to you as Dominic Piarro? A. That is right. 

Q. When did you first see Dominic Piarro? 4 In one of the 
precinct scout cars. 

Q. Approximately what time was that? A. About 7:00 o'clock on 
the night of the 20th. 

Q. Where did you see Dominic Piarro? A. The first time I saw 
him was at the bus terminal. We had him brought up there because he 
wanted to go through the bus terminal to look around for the people who 
assaulted him. 

Q. You talked to Dominic Piarro at that time, did you not? 

A. Yes, I did. 

Q. I will show you Government Exhibit marked for identification 

No. 1 and ask you, Officer McCarthy, if you can identify that? 
A. Yes, I can. 

Q. And you identify Government Exhibit marked for identification 
No. 1 as what? A. All these things were found in the rear of 610 G Street 
and identified by Dominic Piarro as his property. ) 

Q. Did there come a time after your investigation that you placed 
the defendants, Mr. Fagan and Mr. Scott, under arrest? A. Yes, I did. 

Q. When and where was that? A. At 520 - 3rd Street, Apart- 
ment 5, about 9:30 p.m., on the night of the 20th. 

Q. What time did you go to -- what was it, 520 - 3rd Street? 

A. 520 - 3rd Street. 

Q. What time did you go to 520 - 3rd Street on January 20, '57? 
A. To the best of my recollection, about a quarter to 9:00. 

Q. And at the time you went to those premises, were the defendants 
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there at that time? A. No, they w@re not. 

Q. How long did you remain at those premises before you saw the 

defendants, that is, Fagan and Scott? A. About 40 minutes. 

Q. What? A. About 40 minutes. 

Q. Did they come into those premises together? A. They did. 

Q. Where did you place the defendant Scott and the defendant Fagan 
under arrest in those premises? A. In the doorway as they entered the 
apartment. 

Q. After you placed them under arrest, did you make any search 
of their person? A. Yes, I did. 

Q. What did you find, if anything, on the person of the defendant 
Fagan? 

MR. McNAMARA: I object, Your Honor. 

THE COURT: What is the ground of the objection? 

MR. McNAMARA: What right did he have to search this man? 

THE COURT: Pardon me? 

MR. McNAMARA: What right did he have to search this man? 

THE COURT: Do you want to go into that? 

MR. McNAMARA: I do. 

THE COURT: All right, take the jury out. 


(The jurors left the courtroom and the following proceedings 


occurred in open court in the absence of the jury:) 

THE COURT: How did you happen to go to 520 - 3rd Street? 

THE WITNESS: Asa result of information I received. 

THE COURT: What information did you receive? 

THE WITNESS: I received information actually naming Fagan and 
Scott as the robbers. 

THE COURT: From whom did you get your information? 

THE WITNESS: From a source I would rather not divulge. 

THE COURT: What time did you get the information? 

THE WITNESS: About 8:30. 

THE COURT: Had you received information from Piarro of what 
happened to him? 
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THE WITNESS: Yes. 

THE COURT: Had you seen Mr. Ashe, the taxicab driver? 

THE WITNESS: No, I had not. : 

THE COURT: Did you see Mr. Cheeny? 

THE WITNESS: Yes, I had. 

THE COURT: Had Mr. Cheeny told you what he had seen? 

THE WITNESS: Yes, he had. 

THE COURT: Had Mr. Cheeny given you a description of the men 
that he had seen -- : 

THE WITNESS: Yes, he did. 

THE COURT: -- and what they did? 

THE WITNESS: Yes, he did. ! 

THE COURT: And the cab that they had taken? : 

THE WITNESS: Yes, he did. , 

THE COURT: Now this information that you received from this 
other party, did you consider it to be from a reliable source? 

THE WITNESS: Yes, I did. | 

THE COURT: Had you received info rmation from that party before? 

THE WITNESS: Yes, I had. 

THE COURT: And it has been reliable? 

THE WITNESS: Yes. 

THE COURT: All right, you may cross ia 

BY MR. McNAMARA: : 

Q. Did you have a warrant, Officer? A. No, I didn't. 

Q. You say this person who gave you this information was a re- 
liable person? A. I say, it is a reliable source. ) 


Q. What is the name of the person? A. Beg pardon? I would 


rather not divulge the name. 

THE COURT: He doesn't want to divulge it. 
MR. McNAMARA: I know he doesn't want to. 
THE COURT: He doesn't have to. 

MR. McNAMARA: I say he does. 

THE COURT: I say that he doesn't. 
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MR. McNAMARA: The Supreme Court ruled -- 

THE COURT: Well, you can take exception to the ruling. You have 
been an assistant district attorney before. You know what the rule is. 

MR. McNAMARA: The reason I say this, the recent ruling has 
been in the last week. 

THE COURT: What case? 

MR. McNAMARA: I don't know the name of the case. 

THE COURT: Well, get it. 

MR. McNAMARA: I will have to, Your Honor. 

THE COURT: Go ahead and get it. Don’t be standing up here 
telling me about rules you don't have. 

MR. McNAMARA: I want to finish my examination of the officer 
while he is here. 

THE COURT: I know, but your point is for him to divulge the name. 

MR. McNAMARA: I am going to ask him other questions, Your 

Honor, just in the interest of saving time. 

THE COURT: Well, I have got all the time in the world. 

MR. McNAMARA: May I proceed, Your Honor, and ask him? 

THE COURT: Yes. 

BY MR. McNAMARA: 

Mr. Cheeny didn't identify Fagan, didhe? A. No, he did not. 
And he didn't give you any names, did he? A. No, he did not. 
But you say Cheeny did tell you what he saw? A. Yes, he did. 

Q. What did he tell you he saw? A. He saw two men running hastily 
going away from the scene, with the complainant following them and shout- 
ing. 


22 © 


Q. How were they dressed? A. They were dressed similarly in 
long grayish topcoats. 

Q. Grayish topcoats? A. Yes. 

Q. Andhow else? Anyhats? A. Nohats. 

Q. No hats? A. To the best of my recollection. 

Q. Officer, did he say where it was that these men were seen, 
what place on 6th Street or on G Street? A. Yes, he did. 
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Q. Where? A. He first saw them slightly west of 6th Street, 
on the south side of G Street. 

Q. West of 6th, on the south side of G? A. That is right. 

Q. Which way were they coming? A. They were coming from the 
west. : 
From the west? A. Yes. 
Heading which way, east? A. Heading east. 
Which way was Piarro coming? A. Piarro was following them. 
He was going eastward also? A. That is right. 
Did you talk to Mr. Hicks? A. Yes, I did. 
What did he say he saw? A. To the best of my recollection, 
he saw the two defendants -- he saw two men running hastily, running or 
walking, south on 6th Street and through the Botan lot. 

THE COURT: Who is Mr. Hicks? | 

MR. McNAMARA: He is the blond-haired boy. 

THE COURT: Oh, the short fellow. 

BY MR. McNAMARA: 

Q. He said they were running hastily? A. Well, I had that im- 
pression. ! 
Q. That is all right, I want your recollection ! it, sir. A. That 
is right. | 

Q. The basis upon which you acted when you arrested these men. 
A. Yes, sir. : 

THE COURT: Hitz is the name? 

MR. McNAMARA: Hicks. 

THE COURT: Hicks or Hitz? 

THE WITNESS: Hicks. 

BY MR. McNAMARA: 

Q. Spellit. A. H-i-c-k-s, I believe. 

Q. And Hicks said he saw them running hastily south on 6th 
Street? A. That is right, and through the parking lot. 

Q. And through the parking lot. Which way would they be going 
through the parking lot, then? A. That would be west, in a westerly 
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direction. 

@. And where does that parking lot lie? A. It lies between F 
and G and 6th and 7th. 

Q. And he saw them running south on 6th Street and then west through 
the parking lot; is that correct? A. That is the best of my recollection. 

MR. McNAMARA: If I may belabor the point just the slightest, 
Your Honor. 

THE COURT: Go get methe case. We wouldn't belabor the point. 

MR. McNAMARA: Just what he said, without the case. 

THE COURT: I want the case. You said the Supreme Court has 
said he must divulge where he got his reliable information from. 

MR. McNAMARA: I am not even going to argue on that point, 
Your Honor. At this point, I was going to say I believe on the basis of 
w hat he said so far, he has shown he had no probable cause. 

THE COURT: He tells me that he received information from a 
reliable source, that had been reliable in the past, that had not only told 
him who the robbers were, but gave their names. 

MR. McNAMARA: That is a conclusion. 

THE COURT: Oh, it is a conclusion? 

MR. McNAMARA: That is a conclusion. 

BY MR. McNAMARA: 

Q. What do you mean, who told you who the robbers were? What 

do you mean by that? Tell us what the person said rather than the 
conclusion of what the person said. A. The names were mentioned. 

Q. Tell us what he said these people did. A. I don't exactly 
recollect the exact words, but the result was that I understood that Scott 


and Fagan were the names of the people who had jumped on Mr. Piarro. 


Q. That is a conclusion. 

THE COURT: What did they tell you? What did they say? 

THE WITNESS: They told me the names of the two men were 
Scott and Fagan. 

THE COURT: And what did they do? 

THE WITNESS: They had robbed -- you see, it goes a little bit 
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different than this. I was looking for two men similarly clad in coats. 
I had found people who had seen them in the restaurant ‘nance and fol- 
lowing the man out. 
MR. McLAUGHLIN: Seen who? 
THE WITNESS: Seen the two defendants and Mr. Piarro and 
followed the man out, and then they said, ''Well now, Scott and Fagan 


were the two men who followed him out. They are the names of the people 


whom you want." 
BY MR. McNAMARA: 

Q. And that is the information you had, sir? A. I had that infor- 
mation from several people, but only one person gave me their names. 

Q. Mr. Weil testified to that effect, and am I correct in under- 
standing that the information you received from these other confidential 
sources is similar, if not identical, to what Mr. Weil said? A. Similar, 
only the names were given, exact in other words, other than the names 
were given by the other source. : 

Q. Well, nobody has said -- that is all, I wouldn't argue with you. 

THE COURT: Upon your investigation and what you were told, you 
considered you had probable cause that these two men were the men; is 
that right? : 

THE WITNESS: Definitely. 

THE COURT: Therefore, you arrested them? 

THE WITNESS: Definitely. 

THE COURT: What Supreme Court case do you want to argue? 

MR. McNAMARA: I don't know the name. I hate to quote news- 
papers to you, but I saw it reported in the newspapers. 

THE COURT: I don't want any newspaper reports. If you have got 
a case, I will be glad to receive it. ; 

MR. McNAMARA: But I say, I don't need that case. 

THE COURT: You don't depend on it; right? 

MR. McNAMARA: I don't depend on it. : 

THE COURT: Very well, bring the jury back. “You make the 
same objection, don't you? 
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MR. BEATTY: Yes, I do. 
THE COURT: Well, you are both overruled. Proceed. 
(Whereupon, the jurors resumed their places in the jury 
box and the following proceedings occurred in open court:) 
DIRECT EXAMINATION (cont'd) 
BY MR. McLAUGHLIN: 

Q. I believe I asked you the question, after you placed the defend- 
ants under arrest, both Scott and Fagan, did you have occasion to search 
the defendant, say, Fagan? A. Yes, I did. 

Q. Where did you search the defendant Fagan? A. In the thresh- 
hold of the apartment, in the apartment, but just at the door. 

Q. What did you find, if anything, on the defendant Fagan? A. $101 
in bills of the denominations reported stolen. 

Q. What denominations were those, do you recall? A. Tens, 
twenties and ones. 


(Government Exhibit 2 was 
marked for identification. ) 


BY MR. McLAUGHLIN: 

Q. Iwill show you Government Exhibit marked for identification 
No. 2, and ask you if that is the money you took from the defendant 
Fagan? A. That is the money found on Fagan with one other thing. 
After he was searched at the cell block, fifty additional dollars were 
found in his pocket, and that was included in here. 

@. In whose pocket? A. In Fagan's pocket. 

Q. After you searched the defendant Fagan, did you have occasion 
to search the defendant Scott? A. Yes, I did. 

Q. And what, if anything, was found on the defendant Scott? 
A. Under the same circumstances, $141 in bills. 


(Government Exhibit 3 was 
marked for identification. ) 


BY MR. McLAUGHLIN: 
Q. I will ask you to look at that, marked as Government Exhibit 3, 
I believe -- 
MR. McNAMARA: I am assuming this officer did the searching. 
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THE COURT: I don't know. 

MR. McNAMARA: I don't think he should be permitted to go further 
unless -- 

THE COURT: Did you search them? : 

THE WITNESS: I searched them. With the exception of fifty dol- 
lars found at the precinct, I did not search them. 2 

MR. McNAMARA: I want that, Your Honor, to be stricken. 

THE COURT: All right, the fifty will stand out as of now until we 
have the officer who searched them at the cell block. 

BY MR. McLAUGHLIN: 3 

Q. You say at the time you searched Fagan at the house you found 
$101; is that right? A. That is right. : 

Q. Now, Officer, after you placed the defendant under arrest on 
January 20, 1957, did you question him as to his whereabouts on that 
particular evening of January 20th? A. Yes, I did. ! 

Q. All right, and what questions did you ask the defendant Fagan 
and what answers did he give you as to his whereabouts on the evening of 
January 20, 1957? A. Well, he denied -- : 

Q. Just what didhe say? A. I can't recall exactly, Mr. Mc- 

Laughlin. 

Q. In substance, what didhe say? A. In substance, he denied 
being at 6th and Gor in the vicinity of 6th and G. 

Q. Did he tell you where he was? A. IfI remember correctly, 
he told me he had picked up Scott at 14th and Eye. They had met each 
other at 14th and Eye. ! 

Q. Did he say as to what time he met Scott at 14th and Eye? 

A. No, I don't recall. 

Q. Do you recall anything else he said at that time? A. Other 
than --.no, nothing other than a complete denial of the offense. 

Q. Did you have any discussion with him as to where he got the 
money, $101, that was found on his person? A. Yes. He said that was 
money he had saved from working. 

Q. Was that the entire conversation which you can recall having 
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with the defendant Fagan? A. Yes. They were reluctant to talk. 

MR. McNAMARA: I object to that, Your Honor, and ask it be 
stricken. 

THE COURT: I will sustain the objection. 

BY MR. McLAUGHLIN: 

Q. Did you question the defendant Scott -- A. Yes, I did. 

Q. -- as to his whereabouts on the night of January 20, '57? 
A. Yes, I did. 

Q. All right, what questions did you ask him and what answers 
did he give you? A. I pointedly asked was he in the vicinity of 6th and 
G, and he denied being in the vicinity of 6th and G. He denied the of- 
fense. 

Q. Did he tell you where he was on the night of January 20th? 
A. Yes, he did. He said he left his home and had gone to 14th and Eye, 
where he had met Fagan, and then had returned home, when we found him 
at the house. I didn't question him too closely as to where they had gone. 

Q. Did you question him as to the money that was found on him? 
A. Yes, I did. 

Q. All right, and what did Scott say as to the money? A. Scott 
said it was money he had from working. 


Q. How? A. He had saved from working. 


Q. At the time you questioned Scott, was there anyone else 
present in his presence? A. Fagan was present and his wife, Mary, 
was present. 

THE COURT: Fagan's wife? 

THE WITNESS: No, Iam sorry, Scott's wife, Mary. 

THE COURT: Scott's wife? 

THE WITNESS: Yes. 

BY MR. McLAUGHLIN: 

Q. Did you have any discussion with Scott's wife in the presence 
of Scott? A. Yes, I did. 

Q. As to the money found on his person? A. Yes, I did. I asked 
Scott's wife how much money he had had when he left the house. Now I 
had asked this of her previously. 





67 | 
Q. No, this time now, talking about it in his presence. A. I 
asked her how much money he had when he had left the house and asked her 
for repetition of what she said before. She said he had left the house with 
seven dollars. i 
THE COURT: Did he deny that? 
THE WITNESS: He denied it, yes, sir. : 
THE COURT: Well, that is not admissible, is it? 
76 BY MR. McLAUGHLIN: | 
Q. Did he say anything when his wife said that? A. No, he did 
not. 
THE COURT: That is what I asked you. 
THE WITNESS: Iam sorry, Your Honor, I didn't understand it. 
MR. McLAUGHLIN: That is all I have of this witness, Your Honor. 
CROSS EXAMINATION _ 
BY MR. McNAMARA: | 
Q. Detective McCarthy, you say you saw Mr. Piarro around 7:00 
o'clock? A. Just about. 
Q. Did you make a note of that, Officer? A. No, shortly after 
7:00 o'clock, I presume. 3 
Q. And that was at No. 1 Precinct? A. No. met him first at 
the bus terminal. ! 
Q. The first time you saw this man was at the bus terminal? 
A. That is right. 3 
Q. Sometime after 7:00 o'clock? A. Very shortly after. 
Q. A little later than five after 7:00, would you say? A. Ten 
minutes, let's give it ten minutes. : 
1 Q. No later than ten minutes past 7:00? A. That is right. 
Q. And Piarro was at the bus terminal; right? A. That is right. 
Q. And there was another policeman with Mr. Piarro; is that 
correct? A. That is right. 
Q. It was around 9:00 o'clock or thereabouts; tell me the time? 
A. I believe it was about 9:30. 
Q. 9:30, at 520 - 3rd Street, Northwest, you say Scott and Fagan 
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came to Scott's apartment? A. That is right. 

Q. You searched Mr. Fagan at that time and you got $101 off of 
his person? A. That is right. 

Q. Where was that? A. Beg your pardon? : 

Q@. This $101, where was it? A. He had it in his wallet. 

Q. And I assume when you went to the precinct, you took the 
wallet away from him and other personal things and put them -- A. The 
searching officers do that, yes, after they are booked. 

Q. And you are sure that this $101 was in a wallet? A. To the best 
of my recollection. 

Q. And if that is the wallet, then there would be a return of that 
wallet at the precinct, would there not? That would be noted on his 
property, wouldn't it? A. I believe so. 

THE COURT: If they took the wallet out. 

MR. McNAMARA: That is right. 

BY MR. McNAMARA: 

Q. You don't let prisoners keep wallets, do you? A. No, we 
don’t. 

Q. Now, I know you are testifying from memory now, aren't you? 
A. Exactly right. 

Q. And this isn’t the day after all this happened. Now, Officer, the 
denomination of the bills, did you make a note of those? A. No, not 
specifically. 

Q. You just have a general recollection again that these were 
twenties -- A. As reported by the complainant. 

Q. As reported in your complaint? 

THE COURT: By the complainant, he said. 

BY MR. McNAMARA: 

Q. By the complainant? A. That is right. 

Q. These were twenties, tens, fives and ones; is that correct? 
A. I believe, to the best of my recollection, that is right. 

Q. They don't make any other kinds of money, do they Officer? 
A. Yes, they do. 
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THE COURT: Just a minute. You said the complainant reported 
to you twenties, tens and ones, didn't you? 
THE WITNESS: That is what I recollect. 


BY MR. McNAMARA: : 

Q. Twenties, tens and ones? A. To the best of my recollection. 

Q. Now you say the property here, this stuff in Exhibit 1 of the 
Government's, was found behind 610 G Street? A. That is right. 

Q. Did you find it yourself? A. Yes, Idid. _ 

Q. All by yourself? A. My partner was with me. 

Q. And where did you find it there? A. On the ground in the very 
rear of 610 G Street. 

Q. Now, 610 G Street lies between 6th and 7th on G; right? A. Ex- 

actly right. 

Q. What is 610 G Street? A. That is the Hecht Hotel. 

Q. Did Mr. Piarro say he had ever been up behind the Hecht 
Hotel? A. Mr. Piarro at the time of the assault was slightly intoxi- 
cated, and he was in an alley in back of that area, he said he was. 

Q. Where did he say he was assaulted? A. Where? 

Q. Yes. A. He was followed as he walked west on G -- 

Q. Just a minute, sir. What did he tell you happened to him? 

A. He told me that he was followed as he walked west on G Street by 
two men who took him in the alley in the rear of 610 G Street. 

Q. He told you that? A. Definitely. | 

Q. That he was followed as he walked west on G Street? A. That 
was his feeling. 

Q. And that these two men followed him west on 1G Street and then 
they followed him into an alley or they took him into an alley? A. They 

took him into the alley. They seized him and took him into the alley. 

Q. Officer, are you aware of the fact that Mr. Piarro testified 
here today -- : 

MR. McLAUGHLIN: I object to this, Your Honor. 

MR. McNAMARA: I think we are entitled to have -- 

THE COURT: You can argue that to the jury, if you want to, but 





ask this policeman. 
BY MR. McNAMARA: 
, Q. Did you make a note of this statement? A. No, I made no 
note of it. 
| Q. You made a report on this, didn't you, sir? A. Yes, I did. 
Q. You were reading it this morning, weren't you? A. Surely. 
Q. Does your report reflect that Mr. Piarro told you that he said 
he was followed by two men? A. The report wasn't that full, no. 
Q. You are going from memory nov; is that correct? A. Defin- 
itely. 
Q. Did you say how these men were dressed when you saw them 
in the apartment house? A. Did I say? 
Q. No, Iam asking, did you say that yet? Have you made any 
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comment? Idon't recall that you have. A. No, I have not. 
Q. All right, how was Mr. Fagan dressed? A. I don't remember 
exactly, other than they both had the topcoats on of similar grayish ap- 
_ pearance. 
Q. Both of them had topcoats on? A. Yes. 
Q. How about hats? A. You know, I don't remember any hat. 
Q. Neither one of them hada haton? A. I say, I don't recall 
them having a hat on. 
Q. When you talked to Mr. Cheeny, I assume he gave you a descrip- 
tion of some sort of these men; is that correct? A. Yes, he did. 
Q. What kind of description did he give you of these two men? 
A. The descriptions we got from Hicks, Cheeny and all the witnesses 
_ on the scene were similar in effect that the assailants were of similar 
size and wearing long, grayish topcoats. 
Q. Both wearing long grayish topcoats? A. Yes. 
Q. How about hats? A. I don't recall hats. 
Q. Isn't that fairly important? A. It is fairly important, yes, 
it is. 


@. Didn't you write down what these people told you? A. No, I 
didn't write it down. 
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Q. Are you sure that everybody said these men were dressed alike, 
Similar? A. Similar, yes. : 

MR. McNAMARA: No further questions. Your witness. 

MR. BEATTY: No questions. i 

THE COURT: Is that all? ! 

MR. McLAUGHLIN: I have nothing further of this witness, Your 
Honor. | 

THE COURT: Very well. 

MR. McLAUGHLIN: May this officer be excused? 

THE COURT: Yes. | 

MR. McLAUGHLIN: I would like to offer Government's Exhibits 
1, 2 and 3 and rest the Government's case, Your Honor. 

THE COURT: Very well. : 


(Government's Exhibits 1, 2 
and 3 for identification were 
received in evidence. ) 


THE COURT: You may be excused until Monday morning, Monday 
morning, at 9:45, ladies and gentlemen of the jury. Don't discuss the 
case among yourselves or with anybody. | 
MR. McNAMARA: Your Honor, may I have the opportunity to give 
you some argument on this evidence he wants to introduce? 
THE COURT: That has already been in. | 
* * * * % * 
Monday, April 8, 1957 
The trial proceedings in the above-entitled cause were resumed 
before the HON. EDWARD M. CURRAN, District Court Judge, and 
Jury at 10:05 a.m. 
* * + sd ¥ * 
(The following proceedings occurred in open court in the ab- 
sence of the jury:) 
MR. McNAMARA: AsTI recall, the Government has rested, if I 
am not mistaken; is that correct? : 
MR. McLAUGHLIN: Yes. 
MR. McNAMARA: Will the Court entertain a motion at this time? 
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THE COURT: Yes. 

MR. BEATTY: On behalf of the defendant Scott, I move for a 
judgment of acquittal and to dismiss the indictment on the ground that 
there has been no proof on the part of the Government, to my way of think- 
ing, that a robbery has even been committed. 

THE COURT: What? 

MR. BEATTY: There is no proof that a robbery has even been 
committed. Analyzing the testimony of all the witnesses so far, there 
has been no testimony at all, on the basis of any robbery being committed, 
by any of the witnesses other than the complaining witness. The testi- 
mony of the other witnesses has been limited to trying to connect these 
two men with whatever crime was committed. So that we must limit 


ourselves to the testimony of the complaining witness as to just what hap- 
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pened. His testimony, other than being rather incredible, showed that 

he had this $600 in largely twenties, tens and ones -- no mention 
of any fives -- which were the receipts of his barber shop business for 
a period of time which he didn't specify, but more than a week, on the 
theory that he was attempting to buy some business. 

Going further than that, which I think is almost unbelievable in 
itself, he testified in answer to a question of mine as to whether he had 
been knocked down in this scuffle, that he didn't remember. He didn't 
know whether he had even been knocked to the ground, which is not an 
insignificant point. It is something, I think, that a person should remem- 
ber. He also testified that he was in pain, but he didn't know it until the 
next morning. So, in other words, he was, as the saying goes, feeling 
no pain. In other words, he was dead drunk. We have only the testimony 
of a man who was dead drunk to the effect that he ever had $600 or any 
money with him. 

Now he may have had $600 the day before. He may have had it that 
morning. He may have had it that afternoon. But a whole lot could have 
happened between then and the time of the robbery. His wallet could 
have been lifted from him in this crowded bar. Numerous things could have 
happened. But at the time that he alleges that the $600 was taken from 
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him, he was in such a stupor that he just plain didn't remember what 


happened. 

Now if these two men are involved, as far as I can see, the most 
they are involved in is possibly assault and battery, if that, if they were 
the two men. There has been no testimony other than that that he had 
$600 with him, and for all we know, the two men who did attack him, who- 
ever they were, may well have found empty pockets. | There is no finding 
of a watch on him or any of this other equipment that was on the ground. 

I maintain the Government has fallen far short of proving that this man 
had $600 or, for that matter, any money taken from him, because he was 
in no condition at the time to know whether he had any money taken from 
him. On those facts, I move that the Government has not carried its 
burden and that this indictment ought to be dismissed, and a judgment of 
acquittal entered for the defendants. 

MR. McNAMARA: If Your Honor please, I have similar motions to 
make on behalf of Mr. Fagan; however, my grounds are slightly different. 

Point 1: I would like to renew the motion I made at the outset, Your 
Honor, to have this evidence taken from the jury. There is no probable 
cause to arrest Fagan, certainly, even if it had been for Scott. Secondly, 
the testimony as to identity of the assailants is far short of that degree 
which the Court should permit to go to the jury. The man Fagan, Your 
Honor, according to the testimony which we have to accept at this point 

of the trial, was with the man named Scott, as has been stated by 
the witnesses, in a restaurant in which the victim likewise was at a 
certain hour. : 

Now the testimony, Your Honor, as to the time at which the victim 
left was placed by a man named Weil. Weil testified that he was in the 
restaurant at the same time this man left, that the restaurant was 
crowded, that its capacity is fifty or sixty persons, that Piarro left ata 
quarter past 5:00 or 5:30, or maybe as late as a quarter past 6:00. He 
also testified these men left a few minutes later. The witness Piarro 
himself said, Your Honor, that he was walking up 6th Street between G 
and H and that somebody grabbed him from the back and took his money, 
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watch, rings, keys and change. 

The policeman McCarthy testified that on the night of the crime, or 
the alleged crime, that the victim told him that he was walking past 610 
G Street, which is not between G and H. It is between 6th and 7th, and 
that two men were following him, according to McCarthy's testimony, 
and they dragged him up an alley behind 610 G Street, where he was 
robbed, that these men then ran out to 6th Street from the alley and 
around the block and up the alley again. Now the victim says something 
entirely different. 

Now as to the identification of the one man or two men that robbed 
Piarro, and I will assume that he was robbed, Piarro doesn't know who 

did it. One witness, Hicks, said that two men came running down 
the street from this parking lot and turned left up G Street. The other 
man, Cheeny, says he came walking slowly around the corner. Hicks 
said that neither man had a hat on. He only got a profile view of one of 
them, and that is Scott, and he identified him from a distance of 75 
yards. 

The testimony of Cheeny was that both of them had hats and coats on. 
The testimony of the cab driver was that Fagan had a hat on, that Scott 
did not -- that Scott did and Fagan did not, and that Fagan wore a coat 
and Scott did not. Where the connection of the defendants with the crime 
is based upon identification of these witnesses, Your Honor, I think the 
least that can be expected is that it be consistent, and where you have 
such widely varying descriptions of the demeanor of the two defendants 
or of the two men who were seen, widely varying descriptions of how 
they were dressed, plus the fact, Your Honor, that the victim himself 


doesn't know whether one man or two men did the work on him, I say, 
requires that the Court say that Fagan at least has not been shown to have 
had any connection with a robbery and that the case should be taken from 
the jury as far as he is concerned, and I ask the Court to dismiss this 
indictment as far as Fagan is concerned at this time. 
THE COURT: I think there is sufficient evidence, circumstantial 
in character, to go to the jury for a factual decision rather than 
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for me, so I will have to deny your motions. | 
* + * * * x 


MR. McNAMARA: The defendant Fagan has no testimony to offer, 


Your Honor. | 
MR. BEATTY: Nor has the defendant Scott, Your Honor. We 


rest. 

THE COURT: All right, bring the jury in. 

(Whereupon,the jurors returned to their places in the jury 
box and the following proceedings occurred in open court:) 

THE COURT: The defense rests? : 

MR. BEATTY: Yes. 

MR. McNAMARA: Yes. 

* * * * 

JURY CHARGE 

THE COURT: Now, the defendants, Maynard W. Scott and Walter 
B. Fagan, are charged in an indictment containing one count, which al- 
leges that: On or about January 20, 1957, within the District of Columbia, 
Maynard W. Scott and Walter B. Fagan, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching and 
by putting in fear, stole and took from the person and from the immediate 
actual possession of Dominic Pierro property of Dominic Pierro of the 
value of about $635, consisting of the following: a. wrist watch of the 
value of $35 and $600 in money." : 

This paper writing, ladies and gentlemen of the jury, as you know, 
is the indictment in the case and it is not evidence in the case and is not 
to be considered by you as evidence in the case. It is merely the charge 
or allegation made by the Government against the defendants, each material 

part of which must be proved and proved beyond a reasonable doubt. 
The fact that men are charged with crime is not evidence that the crime 
has been committed. So you are instructed that you are not to consider 
this paper writing as evidence against the defendants in this case. 

As you know, the defendants are presumed to be innocent and this 
presumption abides with them throughout the progress of the trial until 
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such time as it is overcome by evidence establishing their guilt beyond a 


) reasonable doubt. 


It is incumbent upon the Government to establish beyond a reason- 
able doubt each and every essential allegation of the indictment returned 
against these defendants, and in this connection you are instructed that 
a reasonable doubt is such a doubt as will leave a juror's mind, after a 
careful and candid investigation of all the facts and circumstances, so 
undecided that he cannot say that he has an abiding conviction of the 
defendant's guilt or such a doubt as in the graver and more important 
transactions of life would cause an ordinary and prudent person to hesi- 
tate and pause. 

This doubt, ladies and gentlemen of the jury, is a doubt based on 
reason. It is founded on reason. It is a doubt for which you may assign 
a reason. The Government does not have to prove a defendant guilty 
beyond all doubt whatsoever or prove a defendant guilty to a mathematical 
or absolute certainty. The Government has met its burden if it proves a 

defendant guilty to a moral certainty or, as it is stated, provesa 
defendant guilty beyond a reasonable doubt. A reasonable doubt is some- 
thing of substance, not something shadowy or speculative or something 
of conjecture, but does have some substance to it. In order to justify con- 
viction, ladies and gentlemen of the jury, because the law does not permit 
men to be convicted of crime on suspicion or possibility of guilt, the evi- 
dence should be such that when you consider it carefully and apply to it 
your sound and conscientious judgment as reasonable men and women, 
you can say that you have no reasonable doubt of the guilt of the defendant. 
If it will fail short of convincing you to that extent, then these defendants 
should be given the benefit of a reasonable doubt and found not guilty. 

Now a reasonable doubt may arise not only from evidence produced, 
but also from lack of evidence. The law does not impose upon a defendant 
the duty of producing any evidence. The burden is upon the prosecution 
to prove the accused guilty beyond a reasonable doubt of every essential 
element of the crime charged and a defendant has the right to rely upon 
the failure of the prosecution to establish guilt beyond a reasonable doubt. 
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So that you are to draw no inference at all because of the failure of either 


or both defendants taking the stand themselves or putting any evidence 


on. ! 
In order to establish proof beyond a reasonable doubt, the evidence 
must be such that you would be willing to act upon it in the more important 
phases in your own life. If after an impartial comparison and considera- 
tion of all of the evidence you can candidly say that you are just not 
satisfied that the defendants are guilty, then you have a reasonable doubt, 
and under those circumstances it will be your duty under the law to return 
verdicts of not guilty. On the other hand, if after such comparison and 
such consideration of all the evidence as you have heard it from the wit- 
ness stand you can truthfully say that you have an abiding conviction of 
the defendant's guilt such as you would be willing to act upon in the more 
important and weighty matters in your own affairs, then you have no 
reasonable doubt, and under those circumstances it will be your duty 
under the law to return verdicts of guilty. : 

The verdict must represent the considered judgment of each juror. 
In order to return a verdict, it is necessary that each juror agrees 
thereto. In other words, your verdict must be unanimous. It is your 
duty as jurors to consult with one another and to deliberate, with a view 
to reaching an agreement, if you can do so, without doing violence to 
your individual judgment. Each of you must decide the case for yourself, 
but do so only after consideration of the evidence with your fellow jurors. 

In the course of your deliberations, do not hesitate to change an 
opinion when convinced that it is erroneous, but do not surrender your 
honest convictions as to the weight or effect of evidence solely because 
of the opinion of other jurors or for the purpose of returning a verdict. 

As you know, ladies and gentlemen of the jury, you are the sole 
judges of the facts in this case, and in this respect the Court cannot be 
of any assistance to you whatsoever. It is for you to decide the weight 
that you will give the evidence as you have heard it from the witness 
stand, and you should weigh carefully every fact and circumstance which 


has been submitted to you for your consideration. 
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In judging the evidence, you must necessarily evaluate the testi- 
mony of the individual witnesses. Only thus can you determine the truth, 
and it is the truth that you must seek. Therefore, bring to this task 
your knowledge of human nature, your ability to judge men, their source 
of knowledge, their intelligence, their motives, their intentions, so that 


you may discern the real character behind the spoken word and measure 
its weight of truth and accuracy. 

You pass upon the credibility of the witnesses, and in this connec- 
tion you have a right to consider the manner of testifying when the witness 
was on the stand, whether the witness was evasive, whether there was a 
tendency to distort, whether the witness was frank and candid in his 

testimony, whether the witness was contradicted on material facts, 
whether the witness had an interest in the outcome of the trial, whether 
the witness impressed you as a truth-telling individual, whether the wit- 
ness impressed you as a person having an accurate memory and recol- 
lection, and you may also consider the probability or improbability of 
the testimony as told by a particular witness or its harmony or incongruity 
with other testimony in the case that you do find established beyond a 
reasonable doubt. You are also instructed that if you believe from the 
evidence that any witness intentionally testified falsely concerning any 
material fact about which the witness could not reasonably have been 
mistaken, then you are at liberty to disregard all the testimony of such 
witness or accept such part of the testimony as you deem worthy of be- 
lief. 

The Government, ladies and gentlemen of the jury, in this case is 
relying upon circumstantial evidence. Evidence, as you know, is of two 
classes, direct evidence and circumstantial evidence. Direct evidence 
is where you witness something yourself, you see it. As I have illustrated 
to other jurors, if I hold this pencil in my hand, you can testify that I 
have a pencil in my hand, because you can see it. Now, if you go to bed 
at night and you wake up in the morning and there is snow on the ground 
--you didn’t see it snow; you didn't see it happen, but you know it snowed, 
because the snow is on the ground -- that is circumstantial evidence, 
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indirect evidence. Indirect evidence, ladies and gentlemen of the 


jury, consists of proof or collateral facts which are supposed to have a 
connection, near or remote, with the litigated fact, that is, with the ulti- 
mate fact required to be established in a particular case, or as sometimes 
expressed, it is the proof of some fact or facts other than the ultimate 
fact to be proved from which, taken either singly or collectively, the 
existence of the particular fact in question may be inferred as a necessary 
or probable consequence. : 

Now this prosecution, ladies and gentlemen of the jury, is under 
Title 22, Section 2901, which provides: "Whoever by force or violence, 
whether against resistance, or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or immediate actual 
possession of another anything of value is guilty of robbery. m 

You are therefore instructed, ladies and gentlemen of the jury, 
that if you believe, and believe beyond a reasonable doubt, that on or about 
January 20, 1957, within the District of Columbia, the defendants, May- 
nard W. Scott and Walter B. Fagan, either by force and violence and 
against resistance or by sudden and stealthy seizure and snatching, or 
by putting in fear, stole and took from the person or from the immediate 
actual possession of the complaining witness, Piarro, anything of value, 
it is your duty under the law to return a verdict of guilty as indicted. If 

you have a reasonable doubt about it, ladies and gentlemen of the 
jury, or you do not believe that the defendants robbed Dominic Piarro, 
as I have defined the term robbery to you, then it will be your duty 
under the law to return a verdict of not guilty as to the defendants. 

Now these two defendants are charged together. You are, therefore, 
instructed that if they acted together, regardless of who actually put hands 
on the complaining witness, if you believe beyond a reasonable doubt 
that one of these defendants did, if they acted together with a mutual 
understanding and with a common purpose and intent, and were concerned 
with one another in the commission of this offense, or with aiding, abet- 
ting and assisting each other in its commission, they each would be guilty 
of the crime of robbery. : 


| 
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You can return verdicts of guilty as to both defendants, or you can 
return verdicts of not guilty as to both defendants, or you may return a 
verdict of guilty as to one defendant and a verdict of not guilty as to the 
other defendant, all according to the weight that you will give the evidence 
as you have heard the evidence from the witness stand. 

This is a serious case, ladies and gentlemen of the jury, serious 
from the standpoint of the defendants and also from the standpoint of the 
Government. You must remember that the Government must not only 
prove that there was a robhery committed on Dominic Piarro, but it must 
prove beyond a reasonable doubt that these two defendants committed it 
in order for you to find them both guilty of the crime. Therefore, you 
should weight the evidence very carefully. Analyze the evidence, sift 
the evidence, separate the evidence that you believe from the evidence 
that you disbelieve, and after you have done all that, apply to it the good, 
sound common sense you would in the everyday affairs of your own life. 
If you do this, you will reach a considered judgment. 

As I told you, your verdict must be unanimous, and when you 
reach your jury room, select a foreman, and when you have reached your 
verdict, please notify the marshal. 

Is there anything else? 

MR. McNAMARA: No. 

MR. BEATTY: No. 

MR. McLAUGHLIN: No. 

(Whereupon, at 11:50 a.m., the jury retired to deliberate 
upon a verdict. ) 
* x * sd 
Thursday, April 4, 1957 

The above-entitied cause came on for trial before the HON. ED- 
WARD M. CURRAN, District Court Judge, and Jury at 1:45 p.m. 

Si * ss * * * 

PROCEEDINGS 
THE CLERK: United States v. Maynard Scott and Walter Fagan. 
MR. McNAMARA: We are ready to proceed. May counsel approach 





the bench, please. 
(At the bench:) 

MR. McNAMARA: If Your Honor please, I wish to apprise the Court 
that the defendant Fagan is possessed of, I think, a good ground for having 
certain evidence not introduced in this case against him in the event the 
Government -- of course, I don't know what the Government's plans are, 
but they may endeavor to introduce certain money that was found on Fagan 
several hours after the crime was alleged to have occurred. 

The testimony, the benefit of which I have had through a preliminary 
hearing in this case, would indicate that a man was robbed and that the 
police had no knowledge at all at the first report as to who the robbers 
were. It is a yoke type of robbery. 

THE COURT: Well, let's go ahead. I don't know what they are 
going to offer. 

MR. McNAMARA: What I want to do is avoid the possibility of hav- 
ing to ask for a mistrial if the Court does rule as I believe the Court should 
rule when the evidence is offered. : 

THE COURT: I don't know what it is going to be. 

MR. McNAMARA: On the question of the opening statement, you 
see, I don't know whether it would refer to any property it has seized. 

THE COURT: But if they found a lot of money on Fagan, it certainly 
is admissible. ! 

MR. McNAMARA: Not if it was found on him as result of illegal 
search. . 

THE COURT: There is nothing before me as a result of an illegal 
search. 

MR. McNAMARA: That is what I am bringing to the Court's at- 
tention at this time. 

THE COURT: I don't have any motion here to suppress any evi- 
dence. 


MR. BEATTY: Ido, Your Honor, and I would m to take this 
opportuni ! 
THE COURT: Where is it? 
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MR. McNAMARA: We argued that. 

THE COURT: It was argued? Where is it? 

MR. McNAMARA: And it was denied. 

THE COURT: That is the end of it. 

MR. BEATTY: I would like to go on record as renewing it. 

THE COURT: No, I am not going to hear it. If it has been argued 
once, that is the end of it. Let's go. 


} 
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Nos. 13961, 13962 
QUESTIONS PRESENTED 


In a robbery case when the police upon arresting both the ap- 
pellants together some two hours after the robbery knew, the 
names, descriptions and where to find the two appellants, that 
appellants had sat in a booth across the aisle from the com- 
plainant, followed the complainant out of the tavern and that 
the complainant was robbed of some $600 after walking ap- 
proximately a half a block from the tavern; and in addition 
the jury was shown uncontradicted evidence of the identity 
of appellants as the individuals fleeing from the robbery scene, 
and appellants were shown to be in unexplained possession of 
over one hundered dollars each when arrested together some 
two hours later; in the opinion of the appellee the following 
questions are presented: 

1. Were the separate motions to suppress of each appellant 
properly to be denied? 

2. Did the vague answer of the witness Hicks about having 
seen a photograph of appellant Scott, given on cross-examina- 
tion as to the certainty of his identification, convey to the jury 
the fact of appellant Scott having a prior criminal record? 

3. Did the evidence support the verdict? 

4. Did the court’s instructions afford the jury adequate and 
proper guidance? 

(I) 
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Counterstatement of the Case 
Statutes Involved 
Summary of Argument 
Argument: 
I. Appellant Scott’s Pretrial Motion To Suppress Was Properly 
Conducted And Was Properly Denied 
II. Appellant Fagan’s Course Of Trial Motion To Suppress 
Was Properly Denied 
III. The Response Of The Witness Hicks Was Not Grounds For 


IV. The Evidence Was Sufficient To Go To The Jury And To 
Support The Verdict 
V. Fagan’s Belated And Abbreviated Attacks On The Court’s 
Instructions Are Without Merit 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13961 


MAYNARD SCOTT, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


No. 13962 


WALTER B. FAGAN, APPELLANT 
v. 
UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 25, 1957 there was filed in the District Court a 
one-count indictment charging that Maynard W. Scott and 


_ Walter B. Fagan jointly robbed Dominico Piarro on or about 
- January 20, 1957 of his $35 watch and $600 in money, in viola- 


tion of 22 D. C. Code § 2901 (R. 138). Prior to trial defend- 


- ant Scott moved to suppress $141 in cash taken from him when 


arrested with Fagan by Metropolitan Police Officers (R. 141), 

which motion was heard and denied by the District Court 

(Youngdahl, J.) (R. 162-193). During the course of trial on 

April 4th and 8th, the trial judge (Curran, J.) entertained, 
(1) 
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heard testimony out of the presence of the jury, and denied a 
motion by defendant Fagan to suppress $151 taken from his 
person when arrested with Scott by Metropolitan Police Off- 
cers (R. 60-70). At the conclusion of the evidence, arguments 
of counsel and instructions by the court, the jury found both 
defendants guilty as charged (R. 145). Thereafter, defend- 
ant Fagan’s motion for judgment of acquittal or new trial (R. 
146) was heard and denied (R. 147). By judgments filed May 
15, 1957 the District Court imposed a sentence on each defend- 
ant of three (3) to nine (9) years imprisonment (R. 149, 150). 
Each defendant timely noted these separate appeals. By or- 
der of this Court the two appeals have been consolidated for 
purpose of filing brief, joint appendix, and for hearing. 


Appellant Scott’s pretrial motion to suppress 


In support of Appellant Scott’s pretrial motion to suppress 
his counsel urged that the arrest was not based on probable 
cause and that arrest followed seizure (R. 165). As a wit- 
ness, Scott gave testimony on direct examination in the nature 
of an alibi as to the crime, offered an explanation for his pos- 
session of the $141 (R. 165-170), and alleged the officer said 
“Yes, this is the man” after looking in Scott’s billfold (R. 168). 
Upon cross-examination of Scott the prosecutor elicited the 
information that Scott had been convicted in 1953 of obstruct- 
ing justice and in 1955 for unauthorized use of an automobile 
(R. 171). Scott’s counsel did not object. Questioning by the 
prosecutor regarding the alibi elicited answers which also re- 
flected adversely upon Scott’s credibility as a witness. Scott 
was the only witness in support of the motion. The Govern- 
ment relied only on the testimony of Metropolitan Police Of- 
ficer John T. McCarthy who testified that he established by 
talking with the complainant and other witnesses that a fel- 
ony of robbery had been perpetrated (R. 186). The witnesses 
gave a general description of the perpetrators, describing their 
height and fact both were dressed similarily (R. 190), and the 
officer visited the taverns in the area around fifth, sixth and G 
Streets, N.W. In unspecified ones of those taverns the officer 
found three people who recalled the complainant, that com- 
plainant had been in one of the taverns at the same time as 
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two men who met the general description previously furnished 
to the officer, and stated that the two men described were the 
two appellants and named both appellants by name (R. 187-8, 
190-1). The officer went to Scott’s home, waited some thirty 
minutes and arrested both appellants together (R. 189). The 
officer stated he, himself, knew the three informants (R. 188) 
but would “rather not divulge” their identity (R. 187). Scott’s 
counsel made no objection to non-disclosure, nor demand for 
disclosure. The officer testified the search was after the arrest 
(R. 190). Scott’s pretrial motion to suppress was denied 
(R. 192). 
TRIAL 


In the trial, Dominic Piarro testified that between approxi- 
mately 5:30 and 7 p. m. on January 20, 1957 he drank “a little 
bit” alone in the tavern of witness Robert Weil (R. 18) be- 
tween 5th and 6th Streets on G Street, N. W. in the District of 
Columbia (R. 8-10). He had on his person some $600 of 
currency in denominations of $20’s, $10’s, $5’s and $1’s (R. 
11), the receipts of his barbering (R. 20). He left the tavern 


alone about 7 p. m. and went a short distance on 6th Street, 
N. W. Someone grabbed him and pushed him in an alley (R. 
22), turned out the pockets of his pants, coat and raincoat, and 
took his currency, a silver dollar, knife, keys and gold watch— 
all of his personal property (R. 12, 13, 15). He saw two peo- 
ple (R. 12). He could not identify them. He, himself, re- 
turned to Sixth Street and hollered “Help” (R. 13, 15). He 
identified his keys and knife (R. 16). 

Robert W. Weil testified he owned Geneva and Bob’s Lunch 
located at 508 G Street N. W. in the District Columbia; that he 
was working in the premises on January 20, 1957 and that he 
saw the complaining witness in his place of business (R. 24); 
saw him leave late in the afternoon; he also saw both of the 
defendants on his premises (R. 25). They were sitting op- 
posite to the complaining witness (R. 25); that the complain- 
ing witness left the premises first and the two defendants left 
thereafter. “It wasn’t too long” after (R. 26). He knew the 
defendant Scott by name and identified him as such (R. 27). 
On cross-examination, he testified that he had never seen Mr. 
Fagan before that night (R. 27) ; that the two defendants were 
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seated together and the complaining witness was by himself in 
another booth opposite them (R.29). 

- William L. Hicks testified that on January 20, 1957 he was 
visiting his mother at 615 6th Street, N. W.; and that he left 
his mother’s house on that date at 7 o’clock or ten minutes to 
seven (R. 34); that his mother’s house was about three doors 
from the corner of G St. He stated, “When I came out of my 
mother’s house, I heard somebody holler, ‘Help, Help police, I 
have been robbed’. When I looked up I saw two men walking 
out of the parking lot, and I seen Mr. Piarro there; he was 
following them out” (R. 35). He stated that the complaining 
witnesses’ pants were ripped up; that he was beaten up on his 
face and he had a slash down his coat. He stated that two 
men came out of the parking lot on 6th St. and went down to 
the corner of 6th and G and made a left there and went up 
toward 7th (R. 35). He stated that he saw one of those men 
in court and identified the defendant Scott (R. 36). With 
reference to the other man, he stated, “The only thing I could 
see was that he was on the left side of Scott and he looked like 
he was shorter or he was humped over” (R. 36). Upon cross- 
examination, he stated that the street lights were on (R. 37) 
and that he was about 35 yards from the men (R. 37). He 
stated that Scott walked right underneath the street lights. He 
testified that he saw the side of his face (R. 38, 39). 

In response to the following question by Scott’s counsel 
“Wouldn’t you say that the true facts are, Mr. Hicks, that you 
believe the man you saw was Mr. Scott, but that you cannot 
possibly be certain that it was the same man? Wouldn’t that 
more closely resemble your testimony?” (R. 39, 40). The 
witness replied, “I don’t think so. When they took me down 
and showed me the picture of it from the side view, I pointed 
out that it was him.” (R. 40). Noobjection was made by either 
of the defense counsel. 

Howard W. Cheeney testified that he lived in Hyattsville, 
Maryland, but was in the 600 block of G, N.W. in the District 
of Columbia at approximately 7 p. m. on January 20, 1957 as 
& passenger in an automobile (R. 42). He was sitting on the 
right hand side: “We pulled up at 6th and G Sts. at approxi- 
mately around 7 o'clock. We had to stop for a red light. 
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About the time we stopped, we heard somebody hollering 
‘police’. I run my window down on my side and about the 
time I run the window down, I saw two men walking around 
the corner, the southwest corner of 6th and G Sts. The two 
men went on up G Street. About that time the complainant 
came around the corner hollering police.” (R. 43.) Cheeney 
continued by stating that at about the time the complaining 
witness came around the corner, the two men ran into an alley 
joining G and F Streets (R. 43). The green light came on 
and Cheeney turned south onto 6th St. There were some 
buildings torn down between Gand F. He could see the two 
men traversing the alley. Cheeney made a right hand turn 
from 6th onto F Street and by exceeding the speed limit got to 
the juncture of the alley with F Street (R. 48, 44) and saw 
the same two men whom he had seen around the corner at 6th 
and G Street. The two men had to stop for Cheeney to pass 
the mouth of this alley. The two men went over across F 
Street onto the south side of F Street. Cheeney stopped again 
at 7th and F for a red light (R. 44). The two men proceeded 
on F to 7th Street, and south on 7th St. to approximately in 
front of the 7th St. entrance of Hecht’s Store, where a cab 
was coming north on 7th St. from E. Cheeney also turned 
south on 7th St. and saw the two men get into a Skylark Cab 
No. 24-14 (R. 44). Cheeney then went to the number one 
precinct and reported what he saw (R. 44) and gave the police 
the tag number of the car (R. 45). From the witness stand 
Cheeney positively identified Scott as one of the men involved 
herein but was not able to identify the man who was with 
Scott at that time (R. 45). He stated, “The reason that I 
could notice Scott was because he was right close to me and 
he had a whiskey bottle. I mean a bottle in his pocket with 
the neck sticking out, the neck of it sticking out of his pocket. 
I saw it at 6th and G St. and I saw it at FSt. I saw it when 
I turned south on 7th St. still in his pocket (R. 45). He testi- 
fied that at police headquarters he subsequently saw the com- 
plaining witness who had his pants hanging down, had his 
shirt all out, he had been beat up, his coat was torn and his 
pants were cut (R. 46). 
435486—57. 2 
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Francis W. Ashe testified that he was a cab driver (R. 52) 
and that on January 20, 1957 he was in the vicinity of 7th and 
F Streets, N. W., driving Skylark Cab No. 24 and picked up 
twomen. He identified two defendants as the two men whom 
he picked up at that time (R. 53). He stated further that he 
drove them to 14th and I Sts., N. W. (R. 53) and that he had 
occasion to talk to them while they were in the cab (R. 54). 

Officer John McCarthy testified he investigated the robbery 
complaint of Piarro, and identified property of Piarro as re- 
covered from the rear of 610 G Street, N. W. (R. 59). He fur- 
ther testified that about 9:30 p. m. on the night of January 
30, 1957 at 520 3rd St., apartment 5, in the District of Colum- 
bia he arrested the defendants in this case; that at the time 
he went to those premises the defendants were not there (R. 
59); that he remained there at approximately 40 minutes. 
Both of the defendants came into the premises together at that 
time and he arrested them in the doorway as they entered the 
apartment (R. 60); that after he placed them under arrest he 
searched their person (R. 60). At that point the jury was ex- 
cused and a prehearing was held on the question of the search 
of the defendant Fagan. 


Appellant Fagan’s course-of-trial motion to suppress 


McCarthy stated (R. 61) he had received information actu- 
ally naming Fagan and Scott as the robbers; that he received 
such information “from a source I would rather not divulge” 
(R. 61); that he received such information about 8:30 p. m. 
which was after he had received the information from the com- 
plaining witness of what had happened to him. (R. 61); that 
he had not seen nor spoken to the taxicab driver, Mr. Ashe, at 
that time, (R. 61) but he had seen Mr. Cheeney, who had told 
him what he had seen (R. 61); that Mr. Cheeney had given 
him a description of the men that he had seen and what they 
had done and the cab they had taken (R. 62); that the people 
from whom he had received the information were considered 
by him from a reliable source, and had given information in the 
past which proved reliable (R. 62); and that he had no war- 
rant (R. 62). Over objection of counsel for Fagan, the court 
permitted him to refuse to divulge the name of the person who 


had given him the information (R. 63). Being further ques- 
tioned as to his source by counsel, McCarthy stated: 


“They had robbed * * * you see it goes a little bit dif- 
ferent than this. I was looking for two men similarly 
clad in coats. I had found people who had seen them 
in the restaurant together and following the man out 
* * * seen the two defendants and Mr. Piarro and fol- 
lowed the man out and they said, ‘Well now Scott and 
Fagan were the two men who followed him out. They 
are the names of the people whom you want.’” (R. 68). 


He stated that he had that information from several] people 
but only one person had given him the names. Counsel for 
Fagan then asked: 


“Mr. Weil testified to that effect, and am I correct in 
understanding that the information you received from 
these other confidential sources is similar, if not identical, 
to what Mr. Weil said?” (R. 69) 


McCarthy answered “Similar” and added that another source 
had furnished appellants’ names. Fagan’s counsel abandoned 
the subject. Fagan’s motion to suppress was overruled and the 
jury returned to their places (R. 70). 


TRIAL RESUMED 


McCarthy then testified before the jury that after he 
searched Fagan he found $101 in bills in the denominations 
reported stolen (R. 70). These denominations were tens, 
twentys, and ones. When Fagan was searched again later an 
additional $50 was found in his pocket. He also testified that 
when the defendant Scott was searched, they found $141 in 
bills (R. 71). These monies were received in evidence (R. 71, 
83). Fagan elaimed he had saved the money from working 
(R: 73). Scott also ssid that the money that he had in his 
pocket was money that he had saved from working (R. 74). 
At the tume McCarthy questioned Scott, Scott’s wife was pres- 
ent. MeCarthy asked Seott’s wife how much money Scott 
had had when he left the house and she said that he had left 
the house with $7. Upon the court’s questionmg McCarthy 
as to whether Scott denied it, the witness said, “He denied it, 


8 


yes.sir.” (R. 75). However, when the prosecution attorney 
questioned the witness as follows, “Did he say anything when 
his wife said that?”, the answer was “No, he did not”. The 
witness then stated to the court that he had not understood 
the court’s question. On cross-examination the officer stated 
that when arrested by him both defendants had on topcoats 
of similar grayish appearance. The descriptions previously 
given him by Hicks, Cheeney and other witnesses on the scene 
were similar in effect that the assailants were of similar size 
and wearing long grayish topcoats (R. 82). 

The prosecution concluded its case. Oral motions for judg- 
ments of acquittal by both appellants were denied (R. 86-91). 
No defense was offered by either appellant. The jury found 
both appellants guilty as charged. Subsequently, Fagan filed a 
written motion for acquittal or new trial (R. 146) which was 
denied (R. 147). This appeal followed imposition of 
sentences. 

STATUTE INVOLVED 


22 D. C. Code § 2901: 


Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by put- 
ting in fear, shall take from the person or immediate ac- 
tual possession of another anything of value, is guilty of 
robbery, and any person convicted thereof shall suffer 
imprisonment for not less than 6 months nor more than 
15 years. 
SUMMARY OF ARGUMENT 


The police knew the names, descriptions and where to find 
the two appellants, that appellants had sat together in a booth 
across from the complainant in a tavern, left shortly after the 
complainant, and that the complainant was robbed of some 
$600 in cash approximately a half a block from the tavern. 
The police had probable cause to arrest appellants in the com- 
pany of one another entering appellant Scott’s home some two 
hours after the robbery. Both motions to suppress were prop- 
erly denied. During the hearing on Scott’s motion, Scott as 
a witness, was properly impeached on cross-examination. 


When pressed on cross-examination as to the certainty of 
his identification, the answer of the witness Hicks did not con- 
vey to the jury the fact of appellant Scott’s criminal record. 

Eye witness coverage of the acts of the robbers before and 
after the crime, certainty as to identification, and unexplained 
fruits of crime found on their person when arrested, consti- 
tuted abundant evidence to support the guilty verdicts. 

The court’s instructions gave full and accurate guidance to 
the jury. 

ARGUMENT 
I. Appellant Scott’s pre-trial motion to suppress was properly 
conducted and was properly denied 


Scott argues the police did not have probable cause to be- 
lieve he was implicated in the robbery, which robbery he does 
not dispute did occur. The test of probable cause has been 
stated with particularity by the Supreme Court in Brinegar v. 
United States, 338 U. S. 160, 173-176, 69 S. Ct. 1302, 93 L. 
Ed. 1879 (1949), and is summarized as being tested by “prob- 
abilities,” and the acts of “reasonable men, acting on facts 
leading sensibly to their conclusions of probability.” The po- 
lice had probable cause to believe Scott implicated in the 
robbery. 

The witnesses (Hicks and Cheeny) furnished the police with 
descriptions of the two perpetrators. The police went into the 
area of the robbery and found three people who recalled the 
complainant having been in a tavern; that at the same time 
complainant was in the tavern two men meeting the general 
description furnished by the witnesses had also been in the 
same tavern; and named the names of appellants. This was 
probable cause to believe that the two appellants were impli- 
cated in the robbery occurring just a short time and space after 
the complainant left the tavern alone. 

Scott argues that the descriptions testified to by these wit- 
nesses in trial were too vague or conflicting for the police to 
have had success in proceeding with them. The argument is 
fallacious for several reasons. First, there is no testimony 
that the information then given the officers, as opposed to the 
witnesses testimony in court, was conflicting. The officer tes- 
tified the descriptions given him were not vague (R. 192). 
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Secondly, the officer knew from Cheeny that the two perpetra- 
tors were dressed similarly (R. 190; cf. R. 82). This fact cuts 
across all other possible descriptions. Finally, appellant’s ar- 
gument omits the non-controverted leveling factor that the 
officer either had the complainant with him during the in- 
quiries, or was, himself, able to describe the complaint while 
inquiring. One or more of the three informants “remembered 
the complainant being in the tavern with two men of that de- 
scription” (R. 191). Scott’s argument is without merit. 

Scott also argues (His Brief, Point II, p. 9) that despite the 
existence of probable cause the seizure is bad because the offi- 
cers did not take advantage of some 30 minutes time while 
waiting at appellant’s home around 9: 30 p. m. to procure an 
arrest warrant. This is no showing of a reasonable oppor- 
tunity to procure a warrant. In any event, the Supreme Court 
has withdrawn the significance once attached to neglect of a 
reasonable opportunity to obtain a warrant. United States 
v. Rabinowitz, 339 U. 8. 56, 66, 70 S. Ct. 430, 94 L. Ed. 653 
(1950). The money seized from Scott when arrested with 
Fagan was properly received in evidence. 

Scott further argues (His Brief, Point II, p. 10) that ques- 
tions of Scott as a witness in the pre-trial motion to suppress 
heard by the Court without jury and reflecting on Scott’s cred- 
ibility were “immaterial and irrelevant.” Even if error, which 
it was not, Scott does not argue the prejudice of the alleged 
error and therefore the matter should be forgotten on authority 
of Rule 52b of the Federal Rules of Criminal Procedure as 
“harmless” error. In any event, Scott was a witness and 
therefore his credibility was in issue and did give testimony to 
the effect that one officer after taking his billfold said “yes, this 
is the man” (Scott’s Brief, p. 9; R. 168). This testimony 
tended to support counsel’s argument that arrest had come 
after search (R. 5) and conflicted with the officers’ testimony 
that the arrest was made prior to the search (R. 190). This 
was a pertinent fact question before the court on which there 
was conflicting testimony and therefore the credit of witness 
Scott was appropriately attacked in a proper manner. 
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II. Appellant Fagan’s course-of-trial motion to suppress was 
properly denied 


At the time of Fagan’s motion to suppress, the judge hear- 
ing this motion had heard, inter alia, the full testimony of the 
complainant Piarro, and witnesses Weil, Hicks and Cheeny 
(R. 8-57). Prior to the motion, the officer himself had related 
that the arrest was approximately 9:30 p. m. (R. 59). In the 
absence of the jury on Fagan’s motion to suppress the officer 
testified that prior to arresting Fagan the officer had talked 
to all four of these witnesses (R. 61, 65, 69). Cheeny had told 
the officer of his opportunities for observation, what he had 
observed and that the two men whom the complainant had 
followed with hue and cry were “dressed similarly in long 
grayish topcoats” * (R. 64). The officer also acted on the basis 
of what the witness Hicks told him (R. 66). The officer went 
to the vicinity of 5th, 6th and G Streets, N. W. “looking for 
two men similarly clad in coats.” He “found people who had 
seen them in the restaurant together and following the man 
[complainant] out [of the restaurant]” (R. 68). Upon in- 
quiry these informants “said ‘well now, Seott and Fagan were 
the two men who followed him out. They are the names of 
the people you want’” (R. 68). The witness Weil was one of 
the persons furnishing this information, except for the names 
(R. 69). The other sources of information were considered 
by the officer to be reliable and had in the past furnished in- 
formation of proven reliability (R. 62). 

On appeal Fagan argues “it is the sheerest speculation to 
conclude that because Fagan, who was unknown and unidenti- 
fied in the robbery, was with Scott when Scott was arrested 
at his home, that Fagan was the companion of Scott in the 
evening before, during ‘and after the time of the robbery” 
(Fagan’s brief, p. 14). It is undisputed that this robbery oc- 
curred at approximately 7 p. m. (R. 10-11, 25, 34, 42, 53; cf. 
R. 28, 30, 31), and that the two appellants were arrested in the 
company of one another at approximately 9:30 p. m. the 
same night (R. 59). Contrary to the implications in the 

+ After Fagan’s motion to suppress the officer testified that when arrested 


both appellants “had the topcoats on of similar grayish appearance” (R. 
82). . 
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‘above-quoted statement of appellant Fagan, the overall time 
was not long, some 214 hours. The officers knew from Cheeny 
that when last seen the two assailants named as Scott and 
Fagan had gotten in a taxicab some minutes after7 p.m. The 
officers began waiting at Smith’s apartment at approximately 
8: 45 p. m., and Smith was not there at that time (R. 59). 
Upon arrest of appellants the officer had descriptions of the 
perpetrators of the robbery from one set of witnesses and from 
a different set of people had learned even the names of those 
perpetrators. In talking to the latter set of witnesses the offi- 
cers talked to people who knew the appellants well enough to 
know appellants’ names. From the complainant the officer 
knew that the two appellants had suddenly and unexpectedly 
gained possession of some $600—a large amount of money—to 
dispose of or to divide between themselves. We can reasonably 
assume that the officer had all this information in mind and his 
eyes open when he arrested the appellants. He saw what 
they looked like when he arrested them entering Scott’s apart- 
ment as well as being conscious of the fact that the two were 
together some two hours after coming into $600 in cash. The 
arrest of Fagan, as well as the arrest of Scott, was an act of a 
reasonable man “acting on facts leading sensibly to * * * con- 
clusions of probability.” Brinegar v. United States, supra. 


Iii. The response of the witness Hicks was not grounds for 
a mistrial 
On cross-examination by counsel for Scott the witness Hicks 
was asked and responded as follows (R. 39-40): 


“Q. Wouldn’t you say the true facts are, Mr. Hicks, 
that you believe the man you saw was Mr. Scott, but 
that you cannot possibly be certain that it was the 
same man? Wouldn’t that more closely resemble your 
testimony? 

“A. I don’t think so. When they took me down and 
showed me the picture of it (sic) from the side view, I 
pointed out that it was him.” 


No objection was made by either counsel, and counsel for Scott 
continued with further questions concerning the certainty of 
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identification. Neither counsel requested, nor made objections 
to the absence of, an instruction covering the matter. This is 
harmless error to be ignored under Rule 52b of the Federal 
Rules of Criminal Procedure. 

Despite his prior silence, counsel for Scott now argues that 
the witnesses’ answer gave to the jury the knowledge that Scott 
has a prior police record. This, of course, is unsupported by 
the printed page. “They” does not indicate it was the police 
who took Hicks somewhere. “Down” does not indicate the 
witness was taken to police headquarters. There is no sug- 
gestion as to the nature of the photograph; and there are ref- 
erences in the case to non-police individuals who knew Fagan 
well enough to know his name (R. 68-9, 188). In any event, 
photographs of barbers, hackers and other licensees were avail- 
able to the police for exhibition. There was no error. 

Although similarly silent in the trial, counsel for Fagan says 
this was plain error which this court should notice although he, 
himself, did not notice it in the trial. As we have suggested 
no error is apparent even now. In addition, there was no 
prejudice as to Fagan, and counsel’s reasoning that Fagan was 
convicted only because of association with Scott who was 
painted by Hicks as a “known criminal” is without merit, as 
we show in the next section of this brief. 


IV. The evidence was sufficient to go to the jury and to 
support the verdict 


Appellant Scott does not contest the sufficiency of the evi- 
dence. Appellant Fagan’s contention that the Government’s 
proof was insufficient to sustain the conviction lacks merit. 
This Court set forth the tests by which the trial court shall 
consider a motion for judgment of acquittal at the close of the 
Government’s case in Curley v. United States, 81 U. S. App. 
D. C. 389, 160 F. 2d 229 (1947), cert. denied, 331 U.S. 187. 
In that case the Court stated (p. 232) : 


«“* * * The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh, and draw justifiable inferences of fact, a reason- 
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able mind might fairly conclude guilt beyond a reason- 
able doubt. If he concludes that upon the evidence 
there must be such a doubt in a reasonable mind, he 
must grant the motion; or, to state it another way, if 
there is no evidence upon which a reasonable mind 
might fairly conclude guilty beyond a reasonable doubt, 
the motion must be granted. If he concludes that 
either of the two results, a reasonable doubt or no rea- 
sonable doubt, is fairly possible, he must let the jury 
decide the matter. * * * But if a reasonable mind 
might fairly have a reasonable doubt or might not fairly 
have one, the case is for the jury, and the decision is 
for the jurors to make.” 


The evidence showed that Fagan and Scott were in the 
tavern at the same time as the complainant and that Fagan 
and Scott sat together in a booth across the aisle from com- 
plainant (R. 25, 29). Complainant left the tavern alone and 
the two appellants left together a short time after the com- 
plainant (R. 12,26). When complainant had proceeded only 
so far as around the corner, he was pushed into an alley, his 
money consisting of some $600 in currency and personal be- 
longings were taken forcibly from him. Although he did not 
see who or how many people robbed him, he saw two people 
flee from him (R. 12). He followed and cried aloud after 
them. The witness Hicks heard the erys and saw the two 
men fleeing. One of those in flight he identified as Scott 
(R. 36). The witness Cheeny also heard the crys of the com- 
plainant, saw the two fleeing men. He also identified one as 
Seott (R. 45). He kept both men in sight as they fled several. 
blocks and until they entered Skylark taxicab No. 241% (R. 
44). The witness Ashe was driving the taxicab and identified 
Fagan as well as Scott as the individuals then entering his 
taxicab (R. 53). Some two hours later the two appellants 
were arrested together (R. 59). Each had over a hundred dol- 
lars of the same denominations of currency as taken from the 
complainant. Fagan as well as Scott denied being in the 
vicinity of 6th and G Streets earlier that evening (R. 72-3). 
Fagan as well as Scott stated the monies found on his person 
were unexplained acts of thrift (R. 73). This constituted the 
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strongest kind of circumstantial evidence for proper considera- 
tion by the jury, and foreclosed every hypothesis of innocence. 


Fagan’s belated and abbreviated attacks on the court’s 
instructions are without merit 


In attack no. 1 Fagan says simply: “* * * although the 
trial court defined circumstantial evidence in its charge to 
the jury, there was no instruction to the jurors guiding them 
in determining its weight. In fact, the definition, and the 
example of what the court meant by circumstantial evidence, 
made the circumstantial evidence appear to be as strong as his 
example.” (Fagan’s brief, p. 16, cf.R.129.) In attack no. 2, 
Fagan insinuates the court should have told the jury that the 
evidence must have excluded every hypothesis but that of 
guilt. The argument he makes tends to suggest that simply 
to tell the jury they must find each and every element of the 
crime beyond a reasonable doubt is not sufficient. (Fagan’s 
brief, p. 17.) No objection was made in the trial (R. 132) 
and therefore both attacks are foreclosed by Rule 30 of the 
Federal Rules of Criminal Procedure. In any event, neither 
attack is valid. 

This jury was told of the presumption of innocence and 
reasonable doubt by definition (R. 125-7) and repeated refer- 
ence (R. 130, 131, 132). This jury was told that the jury itself 
was to decide the proper weight of the evidence (R. 128, 131). 
Therefore the court’s charge was full, complete and correct. 
The following, from United States v. Becker, 62 F. 2d 1007, 
1010 (2nd Cir. 1933), illustrates the point: 


“The judge failed to charge the jury as to circum- 
stantial evidence contending himself with an entirely 
neutral statement of the opposed contentions of the 
parties though he had been asked to say that such evi- 
dence was enough only when it foreclosed the hypothesis 
of innocence. He had with ample elaboration told them 
that they must be satisfied beyond a fair doubt of the 
defendant’s guilt and that in our judgment was enough 
though some courts have held otherwise. The require- 
ment seems to us a refinement which only serves to con- 
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fuse laymen into supposing that they should use cir- 
cumstantial evidence otherwise than testimonial. All 
conclusions have implicit major premises drawn from 
common knowledge; the truth of testimony depends as 
much upon these as do inferences from events. A jury : 
tests a witness’ credibility by using their experience in < 
the past as to similar utterances of persons in a like 
position. That is precisely the same mental process as 

when they infer from an object what has been its past - 
history or from an event what must have preceded it. 
All that can be asked is that the importance of the 
result of the accused shall demand a corresponding cer- 
tainty of his guilt; and this is commonly and ade- 
quately covered by telling them that the conclusion 
shall be free from fair doubt. To elaborate this into 
an inexorable ritual or to articulate it for different situ- “ 
ations is more likely to impede than promote their J 
deliberations.” 


Although the Second Circuit admits some doubt as to the gen- 
eral acceptance of its view, there is no doubt of its proper ap- 
plication in all federal courts today. Holland v. United States, 
348 U.S. 121, 758. Ct. 127, 99 L. Ed. 150 (1954). 

The Court used the distinguishing examples of a pencil held 
before the eyes of the jury, and snow which had fallen unseen. 
It told the jury that the one had been seen and the other had 
not. (R.129). This was appropriate and proper. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgments 
of the District Court be affirmed. 
Ouiver GASCH, 
United States Attorney. B 
Lewis CARROLL, 
Arruour J. McLavucHuin, 
NatHan J. PAULSON, 
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Assistant United States Attorneys. 
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